UNI TED STATES DI STRI CT COURT
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AXA VERSI CHERUNG AG, on its own
behal f and as successor in interest :
t o ALBI NG A VERI SCHERUNGS AG, : 05 Civ. 10180 (JSR

Plaintiff, : NVEMORANDUM ORDER

_V_
NEW HAMPSHI RE | NSURANCE COVPANY;
AMVERI CAN HOVE ASSURANCE COVPANY and :
NATI ONAL UNI ON FI RE | NSURANCE CONPANY
OF PI TTSBURGH, PENNSYLVAN A,

Def endant s.

JED S. RAKCFF, U. S. D.J.

By Order dated Decenber 26, 2007, the Court directed
def endants New Hanpshire I nsurance Conpany, Anerican Honme Assurance
Conmpany and National Union Fire Insurance Conpany of Pittsburgh,
Pennsyl vania (collectively, “AlG) to provide to counsel for
plaintiff AXA Versicherung AG (“AXA”) the arbitral Decision and Award
recently rendered in a dispute between Al G and LI oyd s Syndi cate

435/D. P. Mann (“D.P. Mann”), In re an Arbitrati on Bet ween New

Hanpshire | nsurance Conpany et al. and Lloyd s Syndi cate 435/D. P.

Mann (the “Decision and Award”), and the Confidentiality Agreenent
governing that arbitration, on the ground that the Decision and Award
m ght create a basis for collateral estoppel in the present
litigation. Upon review ng the Decision and Award, AXA noved, by
letter brief to the Court dated January 3, 2008 (the “AXA Letter”),
to collaterally estop AIGfromrelitigating ten enunerated i ssues AXA
claims the Decision and Award resolved. In their responding letter

brief dated January 8, 2008 (the “AlG Letter”), AIG argues that



col | ateral estoppel does not apply for various reasons, including
that the D.P. Mann arbitrati on panel rendered its decision according
to equitable rather than | egal principles and that, in any event,
each of the ten enunerated issues either was not actually and
necessarily decided by the arbitration panel or is not identical to
an issue in the present litigation. See Parker v. Blauvelt Vol unteer
Fire Co., 93 N Y.2d 343, 349 (1999) (holding that collateral estoppe
applies “if the issue in the second action is identical to an issue
whi ch was rai sed, necessarily decided and material in the first
action,” and the party agai nst whom col | ateral estoppel is asserted
“had a full and fair opportunity to litigate the issue in the earlier
action”).

Havi ng revi ewed the Decision and Anard and the parties’
letter briefs,!® the Court concludes that the matter is noot as to one
i ssue and that none of the other nine issues that AXA identifies
qualifies for collateral estoppel.

The first of the ten issues to which AXA originally clained
that collateral estoppel applies is the arbitration panel’s |ega
determ nation that Nausch Hogan & Murray, Inc. (“NHM ), a New York
rei nsurance broker, acted as AIG s agent. However, in view of AIGs

statenment in its January 8 letter that it will not here dispute this

L Al though the Court initially believed it m ght benefit
fromoral argument, it now finds that such argunent is
unnecessary and that the parties would benefit fromhaving this
decision prior to the start of trial on January 14, 2008.
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determ nation, AXA's collateral estoppel argunent is nobot with
respect to this issue. See AIG Letter at 3.

The second issue AXA raises is whether New, Martin & Buchan
(“NvMB”), a London reinsurance broker, also acted on AIG s behal f as
NHM s sub-agent. The arbitration panel actually and necessarily
deci ded that NMB acted in this capacity with respect to D.P. Mnn,
but, according to AIG evidence in the instant case will show that
AXA's relationship with NMBis different fromD.P. Mann's
relationship with NVMB, such that AIG nmay col orably claimthat NVB was
AXA's agent, rather than AIGs. Gven this representation, the
i ssues are not identical, so the doctrine of collateral estoppel does

not apply. See Envtl. Def. v. United States EPA, 369 F.3d 193, 202

(2d Cr. 2004) (“Wen the facts essential to a judgnent are distinct
in the two cases, the issues in the second case cannot properly be
said to be identical to those in the first, and coll ateral estoppe
is inapplicable.”).

Third, AXA clainms that Al G shoul d be estopped from di sputing
that the 1997 and 1998 contracts were brokered to “reinsurers” as
facultative obligatory facilities. AXA Letter at 5. As an initia
matter, D.P. Mann did not subscribe to the 1997 Facility, so any
factual matter related to that Facility could not have been
“necessarily decided” by the panel. Furthernore, although the
arbitration panel found that AIG s m sconduct with respect to the
facultative/facultative obligatory issue “nust be considered by the

panel in its evaluation with [AIGs] (and their agents’) overal



conduct,” it rested its finding that rescission was warranted
primarily on “the far nore serious fundanental flaw in the

rei nsurance presentation material” — the |loss statistics. Decision
and Award at 26. Thus, the Court cannot conclude that the pane
“necessarily decided” the facultative/facultative obligatory issue.
Further still, AXA's clainms turn on what representations (or

m srepresentations) and disclosures AIG NHM and NVB nmade to AXA
just as D.P. Mann’s clains turned on the representations nmade to D.P
Mann. Even if the arbitration panel had considered the entire

uni verse of comrunications to AXA, which is unlikely, any concl usions
it drew fromthose comuni cati ons woul d not have been necessary to
its ultimate deci sion regarding AlG s conmunications to D.P. Mnn.
And, in any event, AXA would have received any disclosures regarding
the 1998 Facility in a different context than would D.P. Mann, as AXA
had al ready subscribed to the 1997 Facility.

Simlar problens plague the remaining i ssues AXA identifies
as precluded by collateral estoppel. For exanple, in issue four, AXA
states that the change in the contract fromfacultative to
facultative obligatory that the arbitration panel found AIG to have
“slip[ped] past” D.P. Mann, Decision and Award at 26, was al so nade
to the wording of AXA's 1998 contract, and so, AXA argues, Al G should
be estopped fromarguing that it had a different duty of disclosure
to AXA than the duty the panel found it had to D.P. Mann. AXA Letter
at 5-6. But as AIGnotes, it is at |east possible that AXA was

differently situated than D.P. Mann in a nunber of relevant respects,



i ncluding the past information AXA nmay have received and the timng
of AXA's participation in the 1998 Facility.

| ssue five concerns the 1997 Facility, and so could not have
been necessarily deci ded by the panel.

| ssues six, seven, and eight relate to the | oss data supplied
to both AXA and D.P. Mann. Even if the information received by both
AXA and D.P. Mann was identical, however, the panel’s decision turned
on what D.P. Mann did or should have understood; it did not (and
coul d not) have turned on what AXA did or should have under st ood.

| ssue nine involves NVMB' s understandi ng regardi ng and
di scl osures to “reinsurers” and so the panel could only have
“necessarily decided” those issues with respect to D.P. Mann; the
I ssues are therefore non-identical.

In the final issue AXA identifies, AXA argues that Al G shoul d
be collaterally estopped fromdisputing the “the requirenents of the
duty of utnost good faith” as set forth by the arbitration panel in
sone detail. AXA Letter at 10; see Decision and Award at 16-21. AIG
argues that collateral estoppel cannot apply to the panel’s
determ nation of these requirenents because they are not “issues of
fact,” AIG Letter at 6; but collateral estoppel does, except in

certain circunstances, apply to questions of law. See United States

v. Stauffer Chemical Co., 464 U.S. 165, 170-171 (1984) (“[T]he

doctrine of collateral estoppel can apply to preclude relitigation of
both issues of |law and issues of fact if those issues were
conclusively determned in a prior action.”). Here, the arbitration

panel did not couch its exposition of the duty of utnost good faith
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