
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

THE NEW YORK CITY DISTRICT COUNCIL OF
CARPENTERS PENSION FUND, et al.,

Plaintiffs

-v-

B&A INTERIORS, LTD.,

Defendant.

                 No. 07 Civ. 5620 (RJS)
MEMORANDUM AND ORDER

RICHARD J. SULLIVAN, District Judge:

Before the Court are Plaintiffs’ motion to confirm an arbitral award and motion for entry of a

default judgment, and Defendant’s opposition to the entry of a default judgment and cross-motion to

vacate the arbitral award.  For the reasons stated below, Plaintiffs’ motion is granted, and

Defendant’s cross-motion is denied.  

I.  Background

The instant motion arises from a dispute between Defendant, a maker of home furniture, and

Plaintiffs, several Taft-Hartley Benefit Funds (“Benefit Funds”) and the trustees thereof.  (Compl. ¶¶

1, 5.)  The Benefit Funds were established for the purpose of providing benefits to certain eligible

participants pursuant to a collective bargaining agreement (“CBA”) between Defendant and the

District Council of New York City and Vicinity of the United Brotherhood of Carpenters and Joiners

of America.  (Id. ¶ 1; see also CBA, ExA to the Declaration of Andrew GraBois, at 1.)  Under the

terms of the CBA, Defendant was required to make periodic contributions to the Benefit Funds.

(CBA Art. X.)  The CBA also provided for arbitration of disputes pertaining to payment of these

contributions.  (CBA Art. XV § 7.)



-2-

The dispute stems from an alleged failure by Defendant to make the contributions as required

by the CBA.  (Cmplt. ¶ 10.)  Following an audit of Defendant’s books and records, Plaintiffs served

Defendant with a Notice of Intent to Arbitrate.  (Decl. Of Alex Caperna in Support of Defendant’s

Cross-Motion to Vacate (“Caperna Decl.”) ¶¶ 36, 38.)  Thereafter, Defendant received a notice,

dated January 19, 2007, from arbitrator Robert Herzog notifying it that the arbitration would take

place on February 13, 2007.  (Id. ¶ 42.)  Defendant failed to appear for the arbitration.  (Caperna

Decl. ¶ 43.)  After a review of the evidence presented by Plaintiffs, on February 20, 2007 Herzog

issued an opinion awarding Plaintiffs the amount of $24,597.62, including the principal due, interest,

liquidated damages, and attorney’s fees, plus interest to accrue at the rate of 10% per year from the

date of the award.  (Arbitration Opinion and Award (“Award”), GraBois Decl. Ex. B, at 2, 5.)

Plaintiffs filed the instant action to confirm the Award on June 13, 2007.  Defendant  was

served through the Secretary of State on June 20, 2007, but failed to answer by the prescribed time.

In an order dated July 25, 2007, the Honorable Kenneth M. Karas, to whom this case was previously

assigned, directed Defendant to show cause why a default judgment should not be entered against it.

On September 4, 2007, the action was reassigned to the docket of the undersigned.  On September

12, 2007, Defendant submitted papers opposing the entry of a default judgment and cross-moving to

vacate the arbitral award.  The Court thereafter held oral argument, and, following oral argument,

the parties submitted additional briefing on the matter.          

II.  Analysis

A.  Applicable Law

The Second Circuit has made clear that “default judgments in confirmation/vacatur

proceedings are generally inappropriate.”  D.H. Blair & Co. v. Gottdiener, 462 F. 3d 95, 107 (2d Cir.
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2006).  Rather, a petition to confirm an arbitral award should be “treated as akin to a motion for

summary judgment.”  Id. 

Summary judgment may not be granted unless all the submissions taken together “show that

there is no genuine issue as to any material fact and that the movant is entitled to judgment as a

matter of law.” Fed. R. Civ. P. 56(c).  The burden of demonstrating the absence of an issue of

material fact rests on the moving party, and the Court must view all facts in the light most favorable

to the non-moving party.  See Sista v. CDC Ixis N. Amer., Inc., 445 F.3d 161, 169 (2d Cir. 2006).

Nonetheless, in the context of a petition to confirm an arbitration award, the burden is not an

onerous one: confirmation of an arbitral award is generally “a summary proceeding that merely

makes what is already a final arbitration award a judgment of the court, and the court must grant the

award unless the award is vacated, modified, or corrected.”  D.H. Blair, 426 F.3d at 110 (internal

citations omitted); see also Major League Baseball Players Ass’n v. Garvey, 532 U.S. 504, 509

(2001) (holding that courts cannot review merits of arbitral awards entered into pursuant to

agreement between employer and labor organization); Duferco Int’l Steel Trading v. T. Klaveness

Shipping A/S, 333 F.3d 383, 388 (2d Cir. 2003) (holding that arbitration awards are entitled to great

deference by the courts).  Thus, “the arbitrator’s rationale for an award need not be explained, and

the award should be confirmed if a ground for the arbitrator’s decision can be inferred from the facts

of the case.”    D.H. Blair, 426 F.3d at 110.  In order to confirm the award, “[o]nly a barely colorable

justification for the outcome reached” is necessary.  Id. (quoting Landy Michaels Realty Corp. v.

Local 32B-32J, Serv. Employees Int’l Union, 954 F.2d 794, 797 (2d Cir. 1992)).  In keeping with the

relatively light burden on the party seeking confirmation, the showing required by a party seeking

vacatur of an arbitral award “is very high.”  D.H. Blair, 426 F.3d at 110.



 The Second Circuit has, until recently, recognized an additional, judicially-created ground for vacatur under the1

FAA: “manifest disregard for the law.” See, e.g., Greenberg v. Bear, Stearns & Co., 220 F.3d 22, 27-28 (2d Cir.

2000).  The Supreme Court’s decision in Hall Street Assocs. v. Mattel, --- U.S. ----, 128 S.Ct. 1396, 1403 (2008),

made clear that Section 10(a) provides the exclusive grounds for vacating an arbitration award governed by the

FAA.  The Second Circuit has interpreted the holding in Hall Street as abrogating “manifest disregard for the law”

as “a ground for vacatur entirely separate from those enumerated in the FAA,” but has nonetheless held that the

doctrine, “reconceptualized as a judicial gloss on the specific grounds for vacatur enumerated in section 10 of the

FAA, remains a valid ground for vacating arbitration awards.”  Stolt-Nielsen SA v. AnimalFeeds Intern. Corp., 548

F.3d 85, 94-95 (2d Cir. 2008).  While the Second Circuit has not yet had occasion to address the continued

application of “manifest disregard for the law” to LMRA cases since Hall Street, Defendant has not alleged any
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Though the Federal Arbitration Act (“FAA”) “does not apply to ‘contracts of employment of

. . . workers engaged in foreign or interstate commerce,’ 9 U.S.C. § 1, . . . the federal courts have

often looked to the Act for guidance in labor arbitration cases, especially in the wake of the holding

that § 301 of the Labor Management Relations Act [of] 1947 [‘LMRA’], 61 Stat. 156, 29 U.S.C. §

185, empowers the federal courts to fashion rules of federal common law to govern ‘[s]uits for

violation of contracts between an employer and a labor organization’ under the federal labor laws.”

United Paperworkers Int’l Union, AFL-CIO v. Misco, Inc., 484 U.S. 29, 40 n. 9 (1987); see also

Supreme Oil Co., Inc. v. Abondolo, 568 F. Supp. 2d 401, 405 n.2 (S.D.N.Y. 2008).  The FAA

enumerates specific and limited grounds for the vacatur of an arbitral award:  

(1) where the award was procured by corruption, fraud, or undue
means;

(2) where there was evident partiality or corruption in the arbitrators,
or either of them;

(3) where the arbitrators were guilty of misconduct in refusing to
postpone the hearing, upon sufficient cause shown, or in refusing to
hear evidence pertinent and material to the controversy; or of any
other misbehavior by which the rights of any party have been
prejudiced; or

(4) where the arbitrators exceeded their powers, or so imperfectly
executed them that a mutual, final, and definite award upon the subject
matter submitted was not made.

9 U.S.C. § 10(a).   1



manifest disregard for the law, nor does the Court find that any occurred. 
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B.  Motion to Confirm the Arbitral Award

The record supports Plaintiffs’ petition.  First, as noted above, the CBA provides for

arbitration of disputes pertaining to the payment of contributions to the Benefit Funds.  (CBA Art.

XV § 7.)  Second, under Article XV of the CBA, the arbitrator “shall have full and complete

authority to decide any and all issues raised . . . and to fashion an appropriate remedy including, but

not limited to, money damages.” (Id.)    Thus, the arbitrator’s broad powers under the CBA include

the power to award, in addition to money damages, “interest, liquidated damages, and/or costs;” the

CBA further provides that the “cost of the arbitration . . . shall be included in the award and shall be

borne by the losing party.”  (Id.)  Therefore, the arbitrator acted within the scope of his authority by

awarding an amount that included the unpaid contributions, interest, liquidated damages, attorney’s

fees, and other costs of arbitration.  (Id.). 

Finally, there is no evidence that the Award was procured by fraud, that the arbitrator was

biased, that he was guilty of some misconduct, or that he exceeded his powers.  Indeed, Defendant’s

sole challenge to confirmation of the award, and in support of vacatur, is that the award is not

supported by the evidence.  (See, e.g., Def.’s Oct. 1, 2007 Mem. at 8 (“[A]s Defendant can refute all

of the allegations of underpayment for which it has complete particulars, it believes it can do

likewise with the remaining allegations, if the requested particulars are furnished . . . .”).)  The law is

clear, however, that “[t]he courts are not authorized to reconsider the merits of an award even

though the parties may allege that the award rests on errors of fact or on misinterpretation of the

contract.”  Misco, 484 U.S. at 36.  Thus, “[w]hen an arbitrator resolves disputes regarding the

application of a contract, and no dishonesty is alleged, the arbitrator’s ‘improvident, even silly,
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factfinding’ does not provide a basis for a reviewing court to refuse to enforce the award.”  Garvey,

532 U.S. at 509 (citing Misco, 484 U.S., at 39).  Thus, Defendant’s challenge to the merits of the

Award are insufficient to defeat confirmation.

C.  Motion to Vacate the Award

For the reasons discussed in Section B, supra, Defendant’s cross-motion for vacatur must

fail.  Even were Defendant to have asserted a valid basis for challenging the Award, however, the

Court would deny Defendant’s motion as untimely.  

Because Section 301 of the LMRA does not contain a statute of limitations, federal courts

must borrow the appropriate state statute of limitations.  Local 802, Assoc. Musicians of Greater

New York v. Parker Meridien Hotel, 145 F.3d 85, 88 (2d Cir. 1998).  The Second Circuit has held

that the appropriate limitations period for motions to vacate arbitral awards is the ninety-day statute

of limitations contained in New York Civil Practice Law and Rules § 7511(a).  Id.; see also N.Y.

C.P.L.R. § 7511(a) (“An application to vacate or modify an [arbitration] award may be made by a

party within ninety days after its delivery to him.”).  Here, Defendant concedes that it received a

copy of the Award in “late February 2007.”  (Caperna Decl. ¶ 46.)  Nonetheless, Defendant did not

move to vacate the Award until September 12, 2007 — far outside the ninety-day limitations period.

Defendant, citing Brentnall v. Nationwide Mut. Ins. Co., 194 A.D.2d 537 (2d Dep’t 1993),

argues that its motion to vacate is nonetheless timely.  Defendant may be correct that in New York

state court, “[w]hile CPLR 7511(a) states that an application to vacate or modify an award shall be

made by a party within 90 days after its delivery to him, the party may wait and make his arguments

for vacating or modifying the award in opposition to a motion to confirm the award.”  Brentnall, 194

A.D.2d at 538.  The Second Circuit, however, has rejected this common-law exception to Section

7511(a)’s statute of limitations in the context of motions to vacate arbitral awards in federal court,
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holding that such a rule “would be at loggerheads with the role of arbitration in the LMRA.”  Parker

Meridien, 145 F.3d at 89.  Thus, “grounds for vacating an arbitration award may not be raised as an

affirmative defense after the period provided in the appropriate statute of limitations governing

applications to vacate an arbitration award has lapsed.”  Id. Accordingly, for the reasons discussed in

Section B, supra, as well as because it is time-barred, Defendant’s motion to vacate is denied.  

D.  Attorney’s Fees and Costs

Plaintiffs have also requested attorney’s fees and costs in the amount of $1,185 for the cost

of bringing the instant confirmation action.  Generally, “in a federal action, attorney’s fees cannot be

recovered by the successful party in the absence of statutory authority for the award.” Int’l Chem.

Workers Union, Local No. 227 v. BASF Wyandotte Corp., 774 F.2d 43, 47 (2d Cir. 1985).  Section

301 of the LMRA does not provide for the recovery of attorney’s fees.  Id.  However, “[p]ursuant to

its inherent equitable powers . . . a court may award attorney’s fees when the opposing counsel acts

‘in bad faith, vexatiously, wantonly, or for oppressive reasons.’” Id. (quoting F.D. Rich Co. v.

United States ex rel. Industrial Lumber Co., 417 U.S. 116, 129 (1974)).  In the context of

confirmation proceedings, “the guiding principle has been stated as follows: when a challenger

refuses to abide by an arbitrator's decision without justification, attorney’s fees and costs may

properly be awarded.”   Int’l Chem. Workers Union, 774 F.2d at 47 (internal citations and quotations

omitted).      

Here, the Court cannot say that Defendant refused to abide by the arbitrator’s decision

without justification, or behaved in bad faith.  Defendant attests that its default in the underlying

arbitration is a result of a mistake made as to the date of the arbitration, and that as soon as it

received notice of the arbitral award, it contacted Plaintiffs in an attempt to reopen the arbitration.

(Caperna Decl. ¶¶ 42-44, 47.)  Defendant’s failure to appear in the confirmation action is similarly
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the product of negligence rather than willfulness; though Defendant is to blame for not keeping its

address for service current (Caperna Decl. ¶¶ 4-8, 11, 13-16), it appears Defendant began contesting

Plaintiffs’ motion to confirm the award immediately upon receiving notice of the Order to Show

Cause issued by Judge Karas.  Though Defendant’s negligence led to default in both the arbitration

and the instant action, mere negligence is insufficient to show bad faith or willfulness. See, e.g.,

American Alliance Insurance Co. v. Eagle Insurance Co., 92 F.3d 57, 61 (2d Cir.1996) (“[T]his

Court has recently implied that it will look for bad faith, or at least something more than mere

negligence, before rejecting a claim of excusable neglect based on an attorney’s or a litigant’s error .

. . . We see no reason to expand this Court's willfulness standard to include careless or negligent

errors in the default judgment context.”); RLS Assocs., LLC. v. United Bank of Kuwait PLC, No. 01

Civ. 1290 (CSH), 2002 WL 122927, at *3 (S.D.N.Y. Jan. 29, 2002) (“Willfulness does not include

mere carelessness or negligence.”).  Further, though Defendant’s arguments opposing confirmation

of the Award and in favor of vacatur were ultimately unsuccessful, there is no indication those

arguments were made in bad faith.  See, e.g.,  Great Atlantic & Pacific Tea Co. v. Local Union No.

338, Retail, Wholesale and Department Store Union, No. 95 Civ. 5255 (LLS), 1996 WL 282074, at

*3 (S.D.N.Y. May 28, 1996) (denying attorney’s fees where prevailing party failed to show that

arguments, though unsuccessful, were made without justification rather than as a result of good faith

belief in their validity).  Accordingly, Plaintiffs’ request for attorney’s fees is denied.  

III.  Conclusion

For the foregoing reasons, the Court grants Plaintiffs’ petition to confirm the Award, and

denies Defendant’s cross-motion to vacate the Award.  Because the Award is for a sum certain, no

further inquiry into damages is necessary, and judgment in the amount of $24,597.62, plus interest to
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