
 

 

IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 

Continental Casualty Company and 
Continental Insurance Company, 
 

) 
) 
) 

 

  Plaintiffs, )  No.  07-C-6912 
 )  
v. )  
 ) Honorable Judge Harry D. Leinenweber 
Commercial Risk Re-Insurance Company, 
Commercial Risk Reinsurance Company 
Limited, General Security Indemnity 
Company of Arizona, General Security 
National Insurance Company, GIE 
Columbus, SCOR, and SCOR 
Reinsurance Company 

) 
) 
) 
) 
) 
) 
) 

 
 
Magistrate Judge Arlander Keys 

 )  
  Defendants. )  

 
DEFENDANTS’ MOTION TO STAY DISCOVERY 

Defendants Commercial Risk Re-Insurance Company, Commercial Risk Reinsurance 

Company Limited, General Security Indemnity Company of Arizona, General Security National 

Insurance Company, GIE Columbus, SCOR S.E., and SCOR Reinsurance Company (collectively 

“SCOR Group”) hereby present their motion to stay discovery as provided for in the current 

Scheduling Order, and in support thereof, state as follows: 

1. The current posture of this case risks significant wasted expense and resources if 

discovery is not stayed pending the Court’s ruling on the application to stay the litigation 

pending arbitration [Doc. No. 30], and for the appointment of an umpire in the parallel 

arbitration [Doc. No. 98]. 

2. Defendants, therefore, request a modification to the Scheduling Order for “good 

cause” within the meaning of Federal Rule of Civil Procedure (“FRCP”) 16(b)(4) in the form of 

a stay of discovery pending the Court’s rulings.   
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3. The Scheduling Order provides for a close of written discovery on March 31, 

2009 and a close of all fact discovery by May 29, 2009. [Doc. No. 93] 

4. Since August 11, 2008, the Parties have been engaged in discussions pursuant to 

FRCP 37 to resolve disputes over the scope of discovery and procedures.   

5. On August 11, 2008, SCOR Group’s counsel sent a letter to Plaintiffs’ counsel 

outlining deficiencies with Plaintiffs’ discovery responses. 

6. On August 18, 2008 Plaintiffs’ counsel sent a letter to SCOR Group’s counsel 

outlining their perceived deficiencies with SCOR Group’s discovery responses. 

7. On August 22, 2008, the Parties (for ease of reading, the term “Parties” is being 

used to refer to counsel for the Parties) participated in a telephone conference to discuss the 

issues raised in the letters.  The conference lasted several hours. 

8. On the same day, the Parties agreed to stay the entire action as settlement 

discussions continued.  [See Doc. No. 69] 

9. During settlement discussions, SCOR Group provided thousands of documents to 

Plaintiffs without any formal discovery requests in a good faith attempt to resolve this action. 

10. Ultimately, settlement discussions were unsuccessful, and the Parties continued 

litigation.   

11. On January 28, 2009, the Parties again participated in a lengthy telephone 

conference to discuss their differences regarding the scope of and the procedures to employ in 

discovery, as well as the Parties’ disagreements with respect to discovery responses and requests. 

12. On February 3, 2009, the Parties continued their telephone conference and again 

attempted to resolve their differences. 
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13. On February 5, 2009, SCOR Group sent a letter to Plaintiffs again attempting to 

articulate the Parties’ positions and provide some resolution on their discovery disputes. 

14. On February 10, 2009, Plaintiffs sent two letters to SCOR Group discussing the 

outstanding discovery disputes. 

15. After all of the Parties’ efforts, it appears that multiple issues will result in 

impasse, and discovery motions will be soon required.  For example, Plaintiffs maintain that 

documents referenced in their Complaint are “irrelevant” and will not be produced, and they 

have refused to produce documents on the grounds that those documents will damage their 

settlement position. 

16. Further, the Parties have not yet agreed upon: an e-discovery protocol; the search 

terms to use to cull e-discovery; or the scope of documents to be searched.  While SCOR Group 

has prepared such a protocol to deliver this week, the circumstances and status of this case 

suggest that the Court should stay discovery. 

17. Significantly, the filing and briefing of discovery motions will consume time and 

resources.  Moreover, once protocols are implemented, the review and production of these 

documents (particularly e-mail transmissions), may cost hundreds of thousands of dollars for 

each party.  Continuing along the current schedule appears to risk waste in that the Court is 

preparing to rule on motions which may result in the stay of this action in favor of the pending 

arbitration and in the appointment of an umpire in that proceeding. 

18. The Plaintiffs have repeatedly taken the position that discovery exchanged in this 

litigation cannot be used in the parallel arbitration.  Accordingly, even if the Parties were to 

continue with discovery in this action, and the Court were to stay this action in favor of 
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arbitration, the Parties would likely need to repeat discovery.  In any event, the issues will be 

before a separate tribunal, which, once properly constituted, will have three members. 

19. Plaintiffs, at their insistence, are briefing the issue of why they believe no umpire 

should be appointed, in the arbitration they commenced more than a year ago.   

20. At the most recent hearing on February 17, 2009, the Court indicated it would rule 

on the pending motions on or before April 28, 2009. 

21. Pursuant to Rule 16(b) of the Federal Rules of Civil Procedure, this Court has 

discretion to modify the current order for “good cause.”  See Riggins v. Walter, 279 F.3d 422, 

427 (7th Cir. 1995).  In light of the posture of this case, and the fact that the parties cannot 

reasonably meet the current discovery schedule despite their diligence, there is good cause to 

stay discovery and modify the Scheduling Order within the meaning of Rule 16(b)(4), pending 

the Court’s forthcoming rulings.  See, e.g., Pizza Hut, Inc. v. Midwest Mechanical, Inc., No. 86 C 

5487, 1988 WL 8980, *2 (Feb. 1, 1988 N.D. Ill.) (Holderman, J.) (“Good cause” exists when 

parties cannot reasonably meet deadlines despite diligence). 

22. This motion is not brought with the intention to delay the proceedings, but only as 

a matter or preserving resources pending the Court’s anticipated rulings and to ensure discovery 

is completed. 

 WHEREFORE, Defendants respectfully requests that this Court stay all discovery 

pending the rulings on the applications to stay and for the appointment of an umpire.   
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Date:  February 27, 2009 COMMERCIAL RISK RE-INSURANCE COMPANY, 
COMMERCIAL RISK REINSURANCE COMPANY 
LIMITED, GENERAL SECURITY INDEMNITY 
COMPANY OF ARIZONA, GENERAL SECURITY 
NATIONAL INSURANCE COMPANY, GIE COLUMBUS, 
SCOR S.E., AND SCOR REINSURANCE COMPANY, 
 
By: /s/Michael C. Kasdin  
 One of their attorneys 
Stephen W. Schwab (ARDC # 6183518) 
Carl H. Poedtke III  (ARDC # 6237886) 
Michael C. Kasdin  (ARDC # 6283200) 
DLA PIPER US LLP 
203 North LaSalle Street, Suite 1900 
Chicago, IL 60601 
Tel (312) 368-4000 
Fax (312) 236-7516 
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