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INTRODUCTION 

This Court previously held that the arbitrator's good faith understanding of 

California law regarding the enforceability of in-term covenants against 

competition constituted "manifest disregard of the law" and vacated the arbitration 

award on that basis.   

After judgment was entered, the United States Supreme Court decided in 

Hall Street Associates, L.L.C. v. Mattel, Inc., 522 U.S. __, 128 S. Ct. 1396 (2008), 

that the statutory grounds for vacatur specified in the Federal Arbitration Act 

("FAA"), 9 U.S.C. § 10, are exclusive, and that no non-statutory grounds exist.  

Appellees then petitioned the Supreme Court for a Writ of Certiorari on the ground 

that "manifest disregard of the law" is not one of the exclusive grounds prescribed 

by § 10, and that this Court's decision therefore contravened Hall Street.  The 

Supreme Court granted the petition, vacated this Court's judgment, and remanded 

the case for further consideration in light of Hall Street. 

On remand, this Court should affirm the order of the district court 

confirming the arbitration award.  This Court's view that the arbitrator's good faith 

understanding of California law was "fundamentally incorrect" and therefore in 

"manifest disregard of the law" is not, following Hall Street, a valid basis for 

vacatur.  Rather, by reason of Hall Street, arbitration awards can be vacated only 

for misconduct or significant procedural irregularities as described in § 10(a) of the 
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FAA.  The Court's view that the arbitrator misconstrued or misapplied California 

law does not fall within the exclusive statutory grounds for vacatur specified in 

§ 10.  Accordingly, the award must be confirmed.  

BACKGROUND 

 Appellants and Appellees are parties to a Trademark License Agreement 

dated June 13, 1999 (the "Agreement") pursuant to which Appellees granted 

Appellants a license to use the "IMPROV" and "IMPROVISATION" trademarks, 

along with related trade dress and trade secrets, in connection with comedy club 

franchises across the country through May 13, 2019.  During the term of the 

license only, Appellants are restricted from operating competing comedy clubs. 

 Appellants challenged the enforceability of this in-term covenant against 

competition in a mandatory arbitration proceeding, arguing that the covenant 

violated Section 16600 of the California Business and Professions Code ("CBPC 

§ 16600").  The arbitrator issued two reasoned orders in which he carefully 

considered CBPC § 16600 and the California and out-of-state cases applying the 

statute and determined that the Agreement's in-term covenant was enforceable.1  

The district court confirmed the award on April 12, 2005. 

                                           
1 The arbitrator's decision was supported by citations to Fowler v. Varian 

Assocs. Inc., 196 Cal. App. 3d 34 (1987), holding that prohibitions on competition 
during the term of an employment agreement do not violate CBPC § 16600; by 
Keating v. Baskin-Robbins USA Co., 2001 WL 407017 (E.D.N.C. Mar. 27, 2001), 
and Great Frame Up Sys., Inc. v. Jazayeri Enters., Inc., 789 F. Supp. 253 (N.D. Ill. 
1992), which rejected CBPC § 16600 challenges to in-term covenants in license 
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 Appellants asserted four challenges to the award on appeal to this Court.  

Specifically, Appellants argued: (1) that the district court had erred in compelling 

arbitration in the first instance; (2) that the arbitrator exceeded his authority by 

purporting to bind certain non-parties to the award; (3) that the arbitrator's ruling 

enforcing the in-term covenant against competition was "patently irrational"; and 

(4) that the non-compete ruling violated "public policy."  Appellants' Opening Br. 

at 10-23.  Appellants did not argue in their appeal that the arbitrator's non-compete 

ruling or any other aspect of the award was in "manifest disregard of the law." 

 This Court decided the appeal in a published decision entered on September 

7, 2007, as amended on January 23, 2008.  Comedy Club, Inc. v. Improv West 

Assocs., 514 F.3d 833 (9th Cir. 2008).  The Court rejected Appellants' contentions 

that the district court had erred in compelling arbitration and that the non-compete 

ruling was irrational.  Id. at 841, 846-47.  The Court held, however, that the 

arbitrator had "exceeded his authority" within the meaning of 9 U.S.C. § 10(a)(4) 

by restraining non-parties beyond the extent permitted by Federal Rule of Civil 

                                                                                                                                        
and franchise agreements; and Shaklee U.S. Inc. v. Giddens, 934 F.2d 324 (9th Cir. 
1991), in which a three-judge panel of this Court reached the same conclusion 
regarding the enforceability of an in-term non-compete in a distribution agreement 
as the arbitrator reached here.  This alone should have barred a finding of "manifest 
disregard" even under the pre-Hall Street standard.  See Barnes v. Logan, 122 F.3d 
820, 823 (9th Cir. 1997) (arbitrator does not act in "manifest disregard of the law" 
if a court has decided an issue the same way). 
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Procedure 65(d).2  Id. at 844-46.  The Court also held that the arbitrator's ruling 

enforcing the in-term covenant against competition violated CBPC § 16600.  Id. at 

847-51.  Specifically, the Court held that the arbitrator's good faith understanding 

of California law was so "fundamentally incorrect" as to constitute "manifest 

disregard of the law."  Id. at 849-50.  Appellees filed a petition for rehearing and 

rehearing en banc, which was denied on January 23, 2008. 

 On March 25, 2008, the United States Supreme Court decided in Hall Street 

Associates that the statutory grounds for vacating an arbitration award specified in 

9 U.S.C. § 10 are exclusive, and that no common law grounds for vacatur exist.  

Hall Street, 128 S. Ct. at 1403.  Appellees thereafter petitioned the Supreme Court 

for a Writ of Certiorari to review the judgment of this Court on the ground that the 

Court's vacatur of the award for "manifest disregard of the law" conflicted with the 

decision in Hall Street.  On October 6, 2008, the Supreme Court granted Appellees' 

petition, vacated this Court's judgment, and remanded the case for further 

consideration in light of Hall Street. 

ARGUMENT 

 Section 10 of the FAA sets forth four grounds upon which an arbitration 

award may be vacated.  9 U.S.C. § 10.  This Court has recognized that none of 

                                           
2 Appellees did not challenge in their petition for Writ of Certiorari, and do 

not challenge here, modification of the arbitration award insofar as it enjoins non-
parties who are not officers, agents, servants, employees, and attorneys of the 
parties or persons in active concert or participation with any of the foregoing. 
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those grounds "sanction[s] judicial review of the merits of arbitration awards."  

Collins v. D.R. Horton, Inc., 505 F.3d 874, 879 (9th Cir. 2007).  Rather, under       

§ 10, a court must confirm a "procedurally proper" award irrespective of its view 

on the merits of the arbitrator's decision.  Id.; see 9 U.S.C. § 9. 

 Prior to Hall Street, this Court had not limited itself to the § 10 grounds for 

vacating an arbitration award, but had instead recognized "manifest disregard of 

the law" as one of several "non-statutory addition[s] to the power of courts to 

vacate or modify arbitrator's awards."  Coast Trading Co., Inc. v. Pacific Molasses 

Co., 681 F.2d 1195, 1197 n.2 (9th Cir. 1982) (emphasis added).  Although the 

Court has on occasion used the phrase "manifest disregard" in dicta to describe the 

§ 10 grounds collectively or as shorthand for § 10(a)(4),3 the doctrine as applied 

has consistently been regarded as a non-statutory ground for vacating an otherwise 

proper award.  See, e.g., Collins, 505 F.3d at 879 (characterizing "manifest 

disregard" as an "exception" to § 10); Carter v. Health Net of Cal., Inc., 374 F.3d 

830, 837 (9th Cir. 2004) ("manifest disregard" is a "federal common law doctrine 

for vacatur"); Luong v. Circuit City Stores, Inc., 368 F.3d 1109, 1112 (9th Cir. 
                                           

3 See Kyocera Corp. v. Prudential-Bache Trade Servs., Inc., 341 F.3d 987, 
997 (9th Cir. 2003); Todd Shipyards Corp. v. Cunard Line, Ltd., 943 F.2d 1056, 
1060 (9th Cir. 1991).  Even these cases make clear that an arbitrator's good faith 
application of the law, however mistaken it may be, cannot support vacatur under 
§ 10.  See Kyocera, 341 F.3d at 1003 ("The risk that arbitrators may construe the 
governing law imperfectly in the course of delivering a decision that attempts in 
good faith to interpret the relevant law … is a risk that every party to arbitration 
assumes, and such legal … errors lie far outside the category of conduct embraced 
by § 10(a)(4).") (emphasis added). 
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2004) ("manifest disregard" is "a non-statutory escape valve from an arbitral 

award") (emphasis added); Coutee v. Barington Capital Group, L.P., 336 F.3d 

1128, 1132 (9th Cir. 2003) (distinguishing "manifest disregard" from the FAA 

grounds for vacatur); G.C. & K.B. Investments, Inc. v. Wilson, 326 F.3d 1096, 1106 

(9th Cir. 2003) ("manifest disregard" is a "judicially-developed ground[] for 

vacating an award"); Sheet Metal Workers Int'l Ass'n Local Union #420 v. Kinney 

Air Conditioning Co., 756 F.2d 742, 746 (9th Cir. 1985) ("Independent of section 

10 of the Act, a district court may vacate an arbitral award which exhibits manifest 

disregard of the law.") (emphasis added). 

 The Supreme Court's decision in Hall Street forecloses "manifest disregard" 

as an independent ground for vacating an arbitration award.  The issue in Hall 

Street was whether the parties could by contract expand the statutory grounds for 

vacatur.  The Supreme Court held that they could not and that the grounds set forth 

in § 10 are the "exclusive grounds" under which an arbitration award may be 

vacated.  Hall Street, 128 S. Ct. at 1403.  Although "manifest disregard" was not 

directly at issue, the petitioner in Hall Street had argued that the existence of that 

judicial expansion on the § 10 grounds for vacatur supported its argument that 

contracting parties can add grounds to vacate an arbitration award beyond the 

grounds specified in the FAA.  Id. at 1403.  The Supreme Court rejected the 
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argument, holding that however courts may have used the phrase in the past, 

"manifest disregard" does not exist as an independent basis for vacatur.  Id. 

Thus, after Hall Street, "manifest disregard of the law is not a valid ground 

for vacating or modifying an arbitral award."  Ramos-Santiago v. United Parcel 

Serv., 524 F.3d 120, 124 n.3 (1st Cir. 2008).  Rather, an award may be vacated 

only on the grounds specifically enumerated in § 10—which, as this Court has 

recognized, do not allow for any review of the merits and instead require that every 

"procedurally proper" award be confirmed.  Collins, 505 F.3d at 879.   

None of the § 10 grounds allow for vacatur of the arbitrator's award in the 

present case.  The first circumstance in which an arbitration award may be vacated 

is "where the award was procured by corruption, fraud, or undue means."  9 U.S.C. 

§ 10(a)(1).  "Undue means," like fraud and corruption, requires "proof of 

intentional misconduct."  Painewebber Group, Inc. v. Zinsmeyer Trusts P'ship, 187 

F.3d 988, 991 (8th Cir. 1999) (citing A.G. Edwards & Sons, Inc. v. McCollough, 

967 F.2d 1401, 1402 (9th Cir. 1992)); see National Cas. Co. v. First State Ins. 

Group, 430 F.3d 492, 499 (1st Cir. 2005) ("undue means" describes "underhanded 

or conniving ways of procuring an award that are similar to corruption or fraud").  

There is no suggestion that the award in this case was procured by corruption, 

fraud, or undue means, and this first ground for vacatur therefore does not apply. 
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The second circumstance in which an award may be vacated is "where there 

was evident partiality or corruption in the arbitrators, or either of them."  9 U.S.C. 

§ 10(a)(2).  There is no suggestion that the arbitrator was biased or corrupt, and 

this second ground for vacatur therefore does not apply. 

The third circumstance in which an award may be vacated is "where the 

arbitrators were guilty of misconduct in refusing to postpone the hearing, upon 

sufficient cause shown, or in refusing to hear evidence pertinent and material to the 

controversy; or of any other misbehavior by which the rights of any party have 

been prejudiced."   9 U.S.C. § 10(a)(3).  This third ground focuses on whether the 

arbitration hearing itself was "full and fair."  Federal Deposit Ins. Corp. v. Air 

Florida Sys., Inc., 822 F.2d 833, 842 (9th Cir. 1987).  So long as the parties are 

afforded a meaningful opportunity to be heard and to present evidence on the 

issues that are properly before the arbitrator, § 10(a)(3) does not provide a basis for 

vacatur.  See Schoenduve Corp. v. Lucent Techns., Inc., 442 F.3d 727, 734 (9th Cir. 

2006).  Appellants do not contend that they were deprived of a full and fair hearing 

in this case, and the third ground for vacatur therefore does not apply. 

The final circumstance in which an award may be vacated is "where the 

arbitrators exceeded their powers, or so imperfectly executed them that a mutual, 

final, and definite award upon the subject matter submitted was not made."  9 

U.S.C. § 10(a)(4).  Arbitrators "exceed[] their powers" under § 10(a)(4) when they 
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rule on issues that have not been submitted for arbitration.  See Kinney Air 

Conditioning, 756 F.2d at 745 (§ 10(a)(4) "is designed to enable the district court 

to vacate an arbitral award which clearly goes beyond the substantive issues 

submitted by the parties").  The enforceability of the contractual non-compete was 

squarely presented to the arbitrator for decision in this case, and he did not exceed 

his authority in deciding it.  Nor does the award fail for a lack of finality or for 

indefiniteness.  Accordingly, the fourth ground for vacatur does not apply. 

In sum, none of the § 10 grounds allow for vacatur of the arbitrator's non-

compete ruling.  Under Hall Street, those grounds are exclusive, and the award 

must therefore be confirmed.4 

                                           
4 Even assuming arguendo that the doctrine of "manifest disregard" survived 

Hall Street, that doctrine may be invoked only in those exceedingly rare instances 
in which an arbitrator willfully flouts the controlling law.  "Manifest disregard of 
the law" does not mean getting the law wrong, but instead evincing disdain or 
contempt for what the arbitrator knows the law to be.  See San Martine Compania 
de Navegacion v. Saguenay Terminals Ltd., 293 F.2d 796, 801 (9th Cir. 1961).  In 
other words, the arbitrator must understand and correctly state the law, yet proceed 
to defy it.  Id.; see Lincoln Nat'l Life Ins. Co. v. Payne, 374 F.3d 672, 674 (8th Cir. 
2004) ("If an arbitrator … stated the law, acknowledged that he was rendering a 
decision contrary to law, and said that he was doing so because he thought the law 
unfair, that would be an instance of 'manifest disregard.' … To require anything 
less would threaten to subvert the arbitral process.").  That plainly is not this case.  
Regardless of whether the arbitrator's understanding of California law was correct, 
incorrect, or even "fundamentally incorrect," there is no question that the arbitrator 
made a good faith attempt to apply the law as he understood it.  Right or wrong, 
the arbitrator's good faith effort to apply the law as he understood it cannot 
constitute "manifest disregard of the law." 
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CONCLUSION 

Under Hall Street, an arbitration award must be confirmed absent a showing 

of misconduct or of a significant procedural irregularity prescribed in § 10 of the 

FAA.  The statutory grounds for vacatur are exclusive and cannot be expanded by 

"manifest disregard" or other judge-made doctrines.  Appellants have never argued 

for, and the record does not support, vacatur of the arbitrator's non-compete ruling 

on any of the four grounds set forth in § 10 of the FAA.  Accordingly, the district 

court's order should be affirmed. 

Dated:  November 24, 2008 IRELL & MANELLA LLP 

By: /s/ Robert N. Klieger  
Robert N. Klieger 
Counsel for Appellants
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