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CASE NUMBER 07 C 3954 DATE 1/26/2009

CASE
TITLE

Swiss Reinsurance, et al. Vs. Access General, et al.

DOCKET ENTRY TEXT

Defendants’ motion (84) to dismiss the second amended complaint pursuant
to Fed. R. Civ. P. 12(b)(6) is denied.

O[ For further details see text below.] Notices mailed by Judicial staff.

STATEMENT

Defendants’ motion to dismiss the second amended complaint pursuant to
Fed. R. Civ. P. 12(b)(6) is denied.  In my order of August 1, 2008, I
dismissed plaintiff’s first amended complaint because it asserted numerous
breaches of several different contracts without clearly asserting which
defendant entity was allegedly liable for the various breaches, and without
alleging sufficient factual material to support a claim under an “alter ego”
theory.  The second amended complaint cures both of these defects. 

In Counts I-III of the second amended complaint, plaintiff clearly
identifies which contract it asserts was breached and which defendant entity
or entities are responsible for the alleged breach.  In fact, in their
motion to dismiss, defendants do not contest this.  

In Count V (erroneously numbered Count IV), plaintiff alleges both
general and specific facts to support its alter ego theory.  For example,
in addition to allegations that the defendant entities shared corporate
officers and directors and commingled assets, plaintiff asserts that
defendant Access General “unilaterally used Access Claims as an
instrumentality for the conduct of claims handling duties owed by Access
General” under one or more agreements to which Access General (but not
Access Claims) was a party.  

To pierce the corporate veil, plaintiff ultimately must prove a unity
of interest among the several defendants, as well as the existence of
circumstances such that adherence to the fiction of separate corporate
entities would sanction a fraud or promote injustice.  Hystro Products,
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Inc., v. MNP Corp., 18 F.3d 1384, 1388-89 (7th Cir. 1994).  At the pleading
stage, however, while plaintiff must make more than conclusory allegations
reciting the elements of its claim, it need only set forth sufficient
factual material to “raise a right to relief above a speculative level.”
Bell Atlantic v. Twombley, 127 S.Ct. 1955, 1965 (2007). The second amended
complaint does this.
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