SB3023 SD2

Report Title:

Speci al Purpose Financial Captive |nsurance Conpany; Sponsored
Capti ve I nsurance Conpani es

Descri ption:

Aut hori zes the creation and regul ation of special purpose
financial captive insurance conpanies (SPFCIC). Establishes
confidentiality provisions applicable to captives, including
SPFCI Cs. Provides clarity on sponsored captive insurance
conpani es. (SB3023 SD2)

THE SENATE 3023
TWENTY-FOURTH LEGISLATURE, 2008 S . B . N O .S.D.2

STATE OF HAWAII

A BILL FOR AN ACT

RELATI NG TO | NSURANCE.

BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:

SECTION 1. Chapter 431, Hawaii Revised Statutes, is
anended by adding to article 19 two new parts to be
appropriately designated and to read as foll ows:

" PART . SPECI AL PURPOSE FI NANCI AL CAPTI VE
I NSURANCE COMPANI ES

8431: 19-A Purpose. This part provides for the creation of

speci al purpose financial captive insurance conpanies for the

excl usive purpose of facilitating the securitization of one or
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nore risks as a neans of accessing alternative sources of

capital and achieving the benefits of securitization. This part
i ntends to allow the organi zers of special purpose financial
captive insurance conpanies to achieve greater efficiencies in
structuring and executing insurance securitization, to diversify
and broaden access to sources of capital, to facilitate access
to insurance securitization and capital markets financing
technol ogy, and to further the econom c devel opnent
opportunities of the State.

8431:19-B Applicable law. (a) A special purpose
financial captive insurance conpany shall be subject to the
provisions of this part and to part |I. In the event of any
conflict between the provisions of this part and part |, the
provi sions of this part shall control.

(b) A special purpose financial captive insurance conpany
shall be subject to all applicable rules adopted pursuant to
section 431:19-114 that are in effect as of the effective date
of this part and that are adopted after the effective date of
this part.

(c) The conmm ssioner nmay by order exenpt a special purpose
financial captive insurance conpany from any provision of this
article or fromany rule adopted pursuant to section 431:19-114
I f the comm ssioner determ nes the provision to be

| nappropriate, given the nature of risks to be insured by the
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speci al

pur pose financial captive insurance conpany or its

approved plan of operation.

(d)

Nothing in this part shall be construed to affect in

any manner chapter 485A.

8431:19-C Definitions. For purposes of this part:

"Counterparty" neans the insurer that cedes risk to a

speci al

pur pose financial captive insurance conpany which,

unl ess ot herw se approved by the comm ssioner, shall be the

parent or an affiliated conpany of the special purpose financi al

captive

| nsurance conpany.

"I nsol vency" or "insolvent", for the purpose of applying

the provisions of article 15 to a special purpose financial

captive

| Nsurance conpany, neans:

(1) That the special purpose financial captive
| nsurance conpany is unable to pay its obligations when
due, unless those obligations are the subject of a bona
fide dispute; or

(2) That the special purpose financial captive
| nsurance conpany has failed to neet all the criteria
and conditions for solvency of the special purpose
financial captive insurance conpany established by the

conmi ssi oner by rule or order.

"I nsurance securitization" and "securitization" nean a

transaction or a group of related transactions, which may
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I ncl ude capital nmarket offerings, that are effected through
related risk transfer instrunents and facilitating
adm ni strative agreenents, where all or part of the result of
the transactions is used to fund the special purpose financi al
captive insurance conpany's obligations to the counterparty
under the special purpose financial captive insurance conpany
contract in accordance wwth the terns of the transaction, and by
whi ch:
(1) Proceeds are obtained by a special purpose
financial captive insurance conpany, directly or
i ndirectly, through the issuance of securities by the
speci al purpose financial captive insurance conpany or
any person; or
(2) A person provides one or nore |etters of
credit or other assets for the benefit of the special
pur pose financial captive insurance conpany that the
conmi ssi oner authorizes the special purpose financi al
captive insurance conpany to treat as admtted assets
for the purposes of the special purpose financial
capti ve insurance conpany's annual report and where al
or any part of the proceeds, letters of credit, or
assets, as applicable, are used to fund the speci al
pur pose financial captive insurance conpany's

obl i gati ons under the special purpose financial captive
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| nsurance conpany contract with a counterparty.
The terns "insurance securitization" and "securitization" do not
I ncl ude the issuance of a letter of credit for the benefit of
the comm ssioner to satisfy all or part of the special purpose
financial captive insurance conpany's capital and surplus
requi renents under section 431:19-104.

"Managenent" neans the board of directors, nmanagi ng board,
or other individual or individuals vested with overall
responsibility for the managenent of the affairs of the speci al
pur pose financial captive insurance conpany, including but not
limted to officers or agents el ected or appointed to act on
behal f of the special purpose captive insurance conpany.

"Organi zati onal docunent" neans the special purpose
financial captive insurance conpany's articles of incorporation,
articles of organization, bylaws, operating agreenent, or any
ot her docunent that establishes the special purpose financi al
captive insurance conpany as a legal entity or prescribes its
exi st ence.

"Speci al purpose financial captive insurance conpany" neans
a captive insurance conpany that has received a certificate of
authority fromthe comm ssioner to operate as a speci al purpose
financial captive insurance conpany pursuant to this part.

"Speci al purpose financial captive insurance conpany

contract" neans a contract between the special purpose financial
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captive insurance conpany and the counterparty pursuant to which
t he special purpose financial captive insurance conpany agrees
to provide insurance or reinsurance protection to the
counterparty for risks associated wth the counterparty's

| nsurance or reinsurance business.

"Speci al purpose financial captive insurance conpany
security" nmeans a security defined in section 485A-102, and
shall al so include any other formof debt obligation, equity,
surplus certificate, surplus note, funding agreenent,
derivative, or other financial instrunent that the conm ssioner
designates, by rule or order, as a security, and that is issued
by a special purpose financial captive insurance conpany, or a
third party, where the proceeds fromthe security are obtained
directly or indirectly by a special purpose financial captive
| Nsurance conpany.

"Sur plus note" nmeans an unsecured subordi nated debt
obl i gati on possessing characteristics consistent with paragraph
3 of the National Association of Insurance Comm ssSioners
Statenent of Statutory Accounting Principles No. 41, as anended
fromtinme to tinme by the National Association of |Insurance
Comm ssi oners, and as nodified or supplenented by rule or order
of the conmm ssi oner.

8431:19-D Certificate of authority. (a) Any special

pur pose financial captive insurance conpany, when permtted by
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I ts organi zational docunents, may apply to the comm ssioner for
a certificate of authority to transact insurance or reinsurance
busi ness as authorized in this part. A special purpose
financial captive insurance conpany nay only insure or reinsure
the risks of its counterparty. Notw thstanding any ot her
provision of this part, a special purpose financial captive
| nsurance conpany nmay purchase reinsurance to cede the risks
assunmed under the special purpose financial captive insurance
contracts, subject to the prior approval of the conmm ssioner.

(b) In conjunction with the issuance of a certificate of
authority to a special purpose financial captive insurance
conpany, the comm ssioner may i ssue an order that includes any
provi sions, terns, and conditions regarding the organi zati on,
| i censi ng, and operation of the special purpose financial
captive insurance conpany that are deened appropriate by the
comm ssi oner and that are not inconsistent wwth this part.
Except as provided in sections 431:19-L and 431:19-M a
certificate of authority issued to a special purpose financial
captive insurance conpany pursuant to this part shall not be
revoked, suspended, anended, or nodified other than as foll ows:

(1) The special purpose financial captive
| nsurance conpany consents to the revocati on,
suspensi on, anendnent, or nodification; or

(2) The comm ssioner nmakes a showi ng of clear and
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convi nci ng evi dence denonstrating that the revocation,
suspensi on, anmendnent, or nodification is necessary to
avoid irreparable harmto the special purpose financial
capti ve insurance conpany, investors who hold speci al
pur pose financial captive insurance conpany securities,
the public, or a counterparty, if applicable.

(c) To qualify for a certificate of authority, a special
pur pose financial captive insurance conpany shall be subject, in
addition to the requirenents of section 431:19-102, to the
fol | ow ng:

(1) The special purpose financial captive
| nsurance conpany shall submt its plan of operation to
t he conm ssioner for approval. The plan of operation
shal | incl ude:
(A) Draft docunentation or, at the
di scretion of the comm ssioner, a witten sunmary,
of all agreenents and material transactions,
i ncluding but not limted to the nane of the
counterparty, the nature of risk being assuned, and
the nature and purpose of the interrel ationships
bet ween the various transactions that are entered
into to effectuate the special purpose financi al
captive insurance conpany contract and the insurance

securitization;
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(B) The source and form of the speci al
pur pose financial captive insurance conpany's
initial and ongoi ng capital and surplus;

(© The proposed strategic investnent
policy of the special purpose financial captive
| Nsurance conpany;

(D) A description of the underwiting,
reporting, and clains reserving and paynent nethods
by which | osses covered by the special purpose
financial captive insurance conpany are reported,
accounted for, and settled; and

(E) Projected financial statenents of the
speci al purpose financial captive insurance conpany
utilizing an expected and at | east one adverse case
scenario applied to the special purpose financi al
captive insurance conpany contract;

(2) The special purpose financial captive
| nsurance conpany shall submt an affidavit of or a
declaration by its president, a vice president, the
treasurer, or the chief financial officer, that includes
the follow ng statenents, to the best of that person's
knowl edge and belief after reasonable inquiry:

(A) That the proposed organi zation and

operation of the special purpose financial captive
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| nsurance conpany conplies wwth all applicable
provi sions of this part;

(B) That the special purpose financial
captive insurance conpany's strategic investnent
policy reflects and takes into account the liquidity
of assets and the reasonabl e preservati on,
adm ni stration, and managenent of the assets wth
respect to the risks associated with the speci al
pur pose financial captive insurance conpany contract
and the insurance securitization transaction; and

(© That the special purpose financial
capti ve insurance conpany contract and any
arrangenent for securing the special purpose
financial captive insurance conpany's obligations
under the special purpose financial captive
| nsurance conpany contract, including but not
limted to any agreenent or other docunentation to
| npl enent the arrangenent, conply with the
provi sions of this part;

(3) The special purpose financial captive

| nsurance conpany shall submt other docunents or
statenents of the special purpose financial captive
| nsurance conpany's officer as may be required by the

comm ssi oner to evaluate the special purpose financi al
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captive insurance conpany's application for licensure;
and
(4) The application shall include an opinion of
qualified legal counsel, in a formacceptable to the
comm ssioner, that the offer and sale of any speci al
pur pose financial captive insurance conpany securities
conply wiwth all applicable registration requirenents, or
appl i cabl e exenptions fromor exceptions to the
requi renments of the federal securities |aws and that the
offer and sale of securities by the special purpose
financial captive insurance conpany itself conply with
all registration requirenents or applicable exenptions
fromor exceptions to the requirenents of the security
| aws of this State. The |Iegal opinions shall not be
required as part of the application if the speci al
pur pose financial captive insurance conpany includes a
specific statenent in its plan of operation that the
opi ni ons shall be provided to the conm ssioner prior to
the offer or sale of any special purpose financial
captive insurance conpany securities.
(d) The conmm ssioner nmay issue a certificate of authority
to transact insurance and reinsurance business as a speci al
pur pose financial captive insurance conpany in this State that

shall be valid through the termof the insurance securitization
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and automatically renewed each April 1 follow ng the date of
initial issuance, except as provided for in section 431:19-L,
and upon the conm ssioner's finding that:

(1) The proposed plan of operation provides for a
reasonabl e and expected successful operation;

(2) The terns of the special purpose financial
capti ve insurance conpany contract and rel ated
transactions conply with this part; and

(3) The insurance regul ator of the hone domcile
of each counterparty has notified the conm ssioner in
writing or otherw se provided assurance satisfactory to
the comm ssioner that it has approved or has not
di sapproved the transaction; provided that the
comm ssi oner shall not be precluded fromissuing or
renewing a certificate of authority in the event that
t he i nsurance regul ator of the honme domcile of a
counterparty has not responded with respect to all or
any part of the transacti on.

(e) Section 431:19-101.2 shall apply to all information
subm tted pursuant to subsection (c) and to any order issued to
t he speci al purpose financial captive insurance conpany pursuant
to subsection (b).

8431:19-E Changes in plan of operation; voluntary

di ssol ution or cessation of business. (a) Any change in the
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speci al purpose financial captive insurance conpany's plan of
operation shall require the prior approval of the conm ssioner.
(b) Any transaction or series of transactions shall be
subject to the prior approval of the comm ssioner if the
transaction or series of transactions:
(1) |Is undertaken to dissolve a special purpose
financial captive insurance conpany; or
(2) Results in the termnation of all or any part
of a special purpose financial captive insurance
conpany's business; provided that no prior approval of
t he conm ssioner shall be required for any transaction
or series of transactions perfornmed in accordance wwth a
docunent, contract, or agreenent described in the
speci al purpose financial captive insurance conpany's
pl an of operation and if the comm ssioner is notified in
advance of the transaction or series of transactions.
(c) A special purpose financial captive insurance conpany
shall notify the conm ssioner in advance of any change in the
| egal ownership of any security issued by the special purpose
financial captive insurance conpany.
8431:19-F Formation. (a) A special purpose financial
capti ve i nsurance conpany may be incorporated as a stock
corporation, limted liability conpany, nutual associ ation,

partnership, or other form of organi zation approved by the
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conmi ssi oner .

(b) A special purpose financial captive insurance
conpany's organi zati onal docunents shall limt the special
pur pose financial captive insurance conpany's authority to
transact the business of insurance or reinsurance to those
activities that the special purpose financial captive insurance
conpany conducts to acconplish its purposes as expressed in this
part.

8431:19-G M ninum capital and surplus. A special purpose
financial captive insurance conpany shall not be issued a
| i cense unless it possesses and thereafter maintains uninpaired
capital and surplus of not |less than $250,000 in the form of
cash or other assets approved by the conm ssioner.

8431:19-H |Issuance of securities. (a) A special purpose
financial captive insurance conpany nay issue securities, as
defined in section 485A-102, subject to and in accordance wth
its approved plan of operation and its organi zati onal docunents.

(b) A special purpose financial captive insurance conpany,
I n connection with the issuance of securities, may enter into
and performall of its obligations under any required contracts
to facilitate the i ssuance of these securities.

(c) A special purpose financial captive insurance conpany
may:

(1) Subject to the approval of the conm ssioner,
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account for the proceeds of surplus notes as surplus; and
(2) Submt for prior approval of the comm ssioner,
periodic witten requests for paynents of interest on
and repaynent of principal surplus notes, and any ot her
debt obligations issued by the special purpose financial
capti ve insurance conpany; provided that the
comm ssioner may, in lieu of the approval of periodic
witten requests, approve a formula or plan that
provides for the paynent of interest, principal, or both.
(d) Securities issued by a special purpose financi al
captive insurance conpany pursuant to an insurance
securitization shall not be considered to be insurance or
rei nsurance contracts. An investor in these securities or a
hol der of these securities, by sole neans of this investnent or
hol di ng, shall not be considered to be transacting the business
of insurance in this State. The underwiter's placenent or
selling agents and their partners, directors, officers, nenbers,
managers, enployees, agents, representatives, and advisors
i nvol ved in an insurance securitization pursuant to this part
shall not be considered to be insurance producers or brokers or
conducti ng business as an i nsurance or reinsurance conpany or
agency, brokerage, internediary, advisory, or consulting
busi ness only by virtue of their activities in conjunction wth

t he I nsurance securitization.
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8431:19-1 Authorized contracts and agreenents. (a) A
speci al purpose financial captive insurance conpany shall insure
only the risks of a counterparty and shall not issue a contract
for assunption of risk or indemification of |oss other than a
speci al purpose financial captive insurance conpany contract;
provi ded that the special purpose financial captive insurance
conpany nmay cede risks assuned through a special purpose
financial captive insurance conpany to third party reinsurers
t hrough the purchase of reinsurance or retrocession protection
on terns approved by the conm ssi oner.

(b) A special purpose financial captive insurance conpany
may enter into contracts and agreenents with affiliated entities
and third parties to conduct other activities related or
i ncidental to and necessary to fulfill the purposes of the
speci al purpose financial captive insurance conpany contract,
the i nsurance securitization, and this part; provided that the
contracts and activities are included in the special purpose
financial captive insurance conpany's plan of operation or are
ot herwi se approved i n advance by the conm ssioner. Those
contracts, agreenents, and activities may include but are not
limted to:

(1) Entering into special purpose financial
capti ve insurance conpany contracts;

(2) Issuing of special purpose financial captive
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| Nsurance conpany securities;

(3) Conplying with the terns of the speci al
pur pose financial captive insurance conpany contracts or
securities;

(4) Entering into trust, tax, adm nistration,
rei mbursenent, or fiscal agent transactions; or

(5 Conplying with trust indenture, reinsurance or
retrocession and other contracts, agreenents, and
activities necessary or incidental to effectuate an
| nsurance securitization in conpliance with the speci al
pur pose financial captive insurance conpany's plan of
operation approved by the conmm ssioner or as authorized
by this part.

(c) A special purpose financial captive insurance conpany
may enter into swap agreenents, or other forns of asset
managenent agreenents, including guaranteed investnent
contracts, or other transactions that have the objective of
|l eveling timng differences in funding of up-front or ongoing
transacti on expenses or nanagi ng asset, credit, or interest rate
risk of the investnents in the trust to ensure that the
| nvestnents are sufficient to assure paynent or repaynent of the
securities, and related interest or principal paynents issued
pursuant to a special purpose financial captive insurance

conpany i nsurance securitization transaction or the obligations
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of a special purpose financial captive insurance conpany under a
speci al purpose financial captive insurance conpany contract,

(d) A special purpose financial captive insurance conpany
shal |l inmmediately notify the comm ssioner of any threatened or
pendi ng action by a counterparty or any other person to
forecl ose or otherw se take possession of or control over or
encunber the collateral provided by the special purpose
financial captive insurance conpany and part of the insurance
securitization.

(e) Unless otherw se approved in advance by the
conm ssi oner, a special purpose financial captive insurance
conpany shall not:

(1) |Issue or otherwi se admnister primary
| nsurance contracts;

(2) Enter into a special purpose financial captive
| nsurance conpany contract with a counterparty that is
not |licensed or otherw se authorized to transact the
busi ness of insurance or reinsurance in at least its
state or country of domcile;

(3) Enter into a special purpose financial captive
| nsurance contract that contains any provision for
paynment by the special purpose financial captive
| nsurance conpany in discharge of its obligations under

the contract to any person other than the counterparty
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or receiver;
(4) Have any direct obligation to the
pol i cyhol ders or reinsured of the counterparty; or
(5 Lend or otherw se invest, or place in custody,
trust, or under managenent any of its assets with, or to
borrow noney or receive a |loan from anyone convicted of
a felony, anyone convicted of a crimnal offense
I nvol vi ng the conversion or m sappropriation of funds,
i ncluding fiduciary funds or insurance anounts, or
theft, deceit, fraud, m srepresentati on, enbezzl enent,
or corruption. Also, anyone whomthe conm ssioner has
cause to believe has violated, is violating, or is about
to violate any provision of this code, any order of the
comm ssi oner, or undertakes or plans to undertake any
action that nmay cause the special purpose financi al
captive insurance conpany to be in a condition as to
render the continuance of the special purpose financial
capti ve insurance conpany's business hazardous to the
public or to the holders of the special purpose
financial captive insurance conpany contracts or speci al
pur pose financial captive insurance conpany securities.
8431:19-J Disposition of assets; investnents. (a) The
assets of a special purpose financial captive insurance conpany

shal |l be preserved and adm nistered by or on behalf of the
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speci al purpose financial captive insurance conpany to satisfy
the liabilities and obligations of the special purpose financial
captive insurance conpany, the insurance securitization, and
other related contracts and agreenents.

(b) Unless waived by the conm ssioner, any security
of feri ng nmenorandum or ot her docunent issued to prospective
I nvestors regarding the offer and sale of a surplus note or
ot her special purpose financial captive insurance conpany
securities shall include a disclosure that all or part of the
proceeds of the insurance securitization wll be used to fund
t he special purpose financial captive insurance conpany's
obligations to the counterparty.

(c) A special purpose financial captive insurance conpany
shall not be subject to any restriction on investnents; provided
t hat the special purpose financial captive insurance conpany:

(1) Maintains conpliance with the strategic
| nvest nent policy adopted by the special purpose
financial captive insurance conpany; and
(2) Shall not nmake a |oan to any person other than
as permtted under its plan of operation or as otherw se
approved in advance by the conm ssi oner;
provided further that the conm ssioner may prohibit or Iimt any
| nvestnent that threatens the solvency or liquidity of the

speci al purpose financial captive insurance conpany unless the
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I nvestnent is otherw se approved in its plan of operation or in
an order issued to the special purpose financial captive

| nsurance conpany pursuant to section 431:19-B(c).

8431:19-K Annual reporting; books and records. (a) For
pur poses of section 431:19-107(a), the comm ssioner may require
any appropriate or necessary nodification or supplenental or
additional information to be filed wwth the required financi al
st at enent s.

(b) Unless otherw se approved in advance by the
conmi ssi oner, a special purpose financial captive insurance
conpany shall maintain its books, records, docunents, accounts,
vouchers, and agreenents in this State. A special purpose
financial captive insurance conpany shall nake its books,
records, docunents, accounts, vouchers, and agreenents avail able
for inspection by the comm ssioner at any tine. A special
pur pose financial captive insurance conpany shall keep its books
and records in a manner that its financial condition, affairs,
and operations can be readily ascertained and so that the
comm ssioner may readily verify its financial statenents and
determine its conpliance with this part.

(c) Unless otherw se approved in advance by the
conm ssioner, all original books, records, docunents, accounts,
vouchers, and agreenents shall be preserved and kept avail able

in this State for the purpose of exam nation and inspection and
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until a tinme as the conm ssioner approves the destruction or

ot her disposition of the books, records, docunents, accounts,
vouchers, and agreenents. |f the conmm ssioner approves the
keeping of the itens |listed in this subsection outside this
State, then the special purpose financial captive insurance
conpany shall maintain in this State a conplete and true copy of
each original. Books, records, docunents, accounts, vouchers,
and agreenents may be phot ographed, reproduced on film or
stored and reproduced el ectronically.

8431:19-L Suspension and revocation of certificate of
authority. (a) The comm ssioner shall notify a special purpose
financial captive insurance conpany not less than thirty days
bef ore suspending or revoking its certificate of authority
pursuant to section 431:19-109, which notice shall state the
basis for the suspension or revocation. The special purpose
financial captive insurance conpany shall be afforded the
opportunity for a hearing pursuant to chapter 91.

(b) Notw thstandi ng subsection (a) and section 91-9.5, the
conmi ssi oner nmay cause the i mmedi ate suspension or restriction
of the special purpose financial captive insurance conpany's
certificate of authority, subject to tinely subsequent notice
and opportunity for a hearing, upon the conm ssioner's
determ nation that the failure to take an action may result in

the material deterioration of the financial condition or

http://www.capitol .hawaii.gov/session2008/billSB3023_SD2_.htm (22 of 43)3/6/2008 2:47:51 AM



SB3023 SD2

soundness of the special purpose financial captive insurance
conpany, and that for the protection of the public fromthe
possi bl e consequences of practices, the special purpose
financial captive insurance conpany's certificate of authority
shoul d be i medi ately suspended or restricted.

The comm ssioner may order the summary suspensi on of the
certificate of authority for a period not to exceed the |ater of
thirty days or, if a hearing is requested by the special purpose
financial captive insurance conpany pursuant to chapter 91, the
conclusion of the hearing. Any attenpt by the special purpose
financial captive insurance conpany to continue its operations
while its certificate of authority has been summarily suspended
shall be sufficient to warrant a pernmanent revocation of the
certificate of authority and shall subject the special purpose
financial captive insurance conpany to all penalties prescribed
by this article, or any rule or order issued by the conm ssioner.

(c) For purposes of this section, any reference to section
431:19-104 in section 431:19-109(2) shall be construed to al so
reference section 431:19-F.

8431:19-M Supervision, rehabilitation, liquidation. (a)

Except as otherwi se provided in this part, article 15 shall
apply in full to a special purpose financial captive insurance
conpany.

(b) Upon any order of supervision, rehabilitation, or
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| i qui dation of a special purpose financial captive insurance
conpany, the receiver shall manage the assets and liabilities of
t he speci al purpose financial captive insurance conpany pursuant
to this part.

(c) Anpunts recoverable by the receiver of a special
pur pose financial captive insurance conpany under a speci al
pur pose financial captive insurance conpany contract shall not
be reduced or dimnished as a result of the entry of an order of
conservation, rehabilitation, or liquidation wth respect to a
counterparty, notw thstanding any provision in the contracts or
ot her docunentations governing the special purpose financial
capti ve insurance conpany securitization.

(d) Notwithstanding article 15 or any other law of this
State:

(1) An application or petition for a tenporary
restraining order or injunction issued pursuant to
article 15 with respect to a counterparty does not
prohibit the transaction of business by a speci al
pur pose financial captive insurance conpany, including
any paynent by a special purpose financial captive
| nsurance conpany nmade with respect to a special purpose
financial captive insurance conpany security, or any
action or proceedi ng agai nst a speci al purpose financi al

captive insurance conpany or its assets;
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(2) The commencenent of a sunmary proceeding with
respect to a special purpose financial captive insurance
conpany and any order issued by the court in the sumary
proceedi ng, unless otherw se specifically addressed in
the sunmmary proceedi ng or order issued by the court,
shall not prohibit paynents by a special purpose
financial captive insurance conpany and shall not
prohi bit the special purpose financial captive insurance
conpany fromtaking any action required to nmake
paynents; provided that paynents are nade:

(A) Pursuant to a special purpose
financial captive insurance conpany security or
speci al purpose financial captive insurance conpany
contract; and

(B) Consistent wth the special purpose
financial captive insurance conpany's plan of
operation and any order issued to the speci al
pur pose financial captive insurance conpany pursuant
to section 431:19-D(b), as either is anended from
tinme to tine;

(3) A receiver of a counterparty may not void a
nonfraudul ent transfer by a counterparty to a speci al
pur pose financial captive insurance conpany of nobney or

ot her property nmade pursuant to a special purpose
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financial captive insurance conpany contract; and
(4) A receiver of a special purpose financial
capti ve insurance conpany may not void a nonfraudul ent
transfer by the special purpose financial captive
| nsurance conpany of noney or other property:

(A) Made to a counterparty pursuant to a
speci al purpose financial captive insurance conpany
contract or nade to or for the benefit of any hol der
of a special purpose financial captive insurance
conpany security wth respect to the special purpose
financial captive insurance conpany security; and

(B) Made consistent with the speci al
pur pose financial captive insurance conpany's plan
of operation and any order issued to the special
pur pose financial captive insurance conpany pursuant
to section 431:19-D(b), as either is anended from
time to tine.

(e) Wth the exception of the fulfillnment of the
obl i gati ons under a speci al purpose financial captive insurance
contract and notw t hstandi ng any other provision of this part or
other laws of this State, the assets of a special purpose
financial captive insurance conpany, including assets held in
trust, on a funds-w thheld basis, or in any other arrangenent to

secure the special purpose financial captive insurance conpany's
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obl i gati ons under a speci al purpose financial captive insurance
conpany contract, shall not be consolidated with or included in
the estate of a counterparty in any delinquency proceedi ng
agai nst the counterparty pursuant to this part for any purpose
i ncluding, without limtation, distribution to creditors of the
counterparty.

8431:19-N Existing licenses. Except as otherw se
determ ned by the comm ssioner, a captive insurance conpany,
t hat has been issued a certificate of authority by the
comm ssi oner pursuant to section 431:19-102 as of July 1, 2008,
and is engaged in or wll be engaged in an insurance
securitization, need not obtain a certificate of authority
pursuant to section 431:19-D, but shall otherw se be subject to
this part as a special purpose financial captive insurance
conpany; provided that the conmm ssioner nmay require the captive
| nsurance conpany to take any action that the conm ssioner
determ nes is reasonably necessary to bring the captive
| nsurance conpany into conpliance with this part; provided
further that the conm ssioner nmay issue an order described in
section 431:19-D(b) with respect to the captive insurance
conpany.

Par t . SPONSCORED CAPTI VE | NSURANCE COMPANI ES
8431:19-O0 Formation. (a) One or nore sponsors may form a

sponsored captive insurance conpany under this part. In
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addition to the general provisions of this article, the
provisions of this part shall apply to sponsored captive
| nsurance conpani es.
(b) A sponsored captive insurance conpany shall be
I ncorporated as a stock insurer with its capital divided into
shares and hel d by the stockhol ders, as a nonprofit corporation
with one or nore nenbers, or as a nenber-nmanaged or nanager -
managed limted liability conpany.
8431:. 19-P Suppl enental application materials. |In addition
to the information required in section 431:19-102(c) and (d),
each sponsored captive insurance conpany applicant that
segregates the risks of its participants through one or nore
protected cells shall file with the conmm ssioner the foll ow ng:
(1) Al contracts or draft contracts between the
sponsored captive insurance conpany and its participants;
(2) A description of the neans by which the
assets, liabilities, inconme, and expenses of each
protected cell shall be segregated fromthose of other
protected cells in the sponsored captive insurance
conpany, and reported to the conmm ssioner; and
(3) A fair and equitable plan for allocating
direct and indirect expenses to each protected cell.
8431:19-Q Protected cells. A sponsored captive insurance

conpany fornmed and |icensed under this article nmay establish and
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mai ntain one or nore protected cells to insure risks of one or
nore participants, subject to the foll ow ng:

(1) The sharehol ders or nenbers of a sponsored
captive insurance conpany shall be limted to its
partici pants and sponsors; provided that a sponsored
captive insurance conpany may issue nonvoting securities
to other persons on terns approved by the conmm ssioner;

(2) Each protected cell shall be accounted for
separately on the books and records of the sponsored
captive insurance conpany to reflect the financi al
condition and results of operations of the protected
cell, net incone or |oss, dividends or other
distributions to participants, and other factors as nay
be provided in the participant contract or required by
t he conm ssi oner;

(3) The assets of a protected cell shall not be
chargeable with liabilities arising out of any other
| nsurance busi ness the sponsored captive insurance
conpany nmay conduct;

(4) No sale, exchange or other transfer of assets
may be nmade by a sponsored captive insurance conpany
bet ween or anong any of its protected cells wthout the
consent of the protected cells;

(5 No sale, exchange, transfer of assets,
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di vidend, or distribution my be nade from a protected
cell to a sponsor or participant wthout the
conmi ssioner's approval, and in no event shall the
approval be given if the sale, exchange, transfer
di vidend, or distribution would result in insolvency or
I npairment with respect to a protected cell;

(6) Each sponsored captive insurance conpany shall
annual ly file wth the comm ssioner, financial reports
as the comm ssioner shall require, that shall include,
without limtation, accounting statenents detailing the
financi al experience of each protected cell;

(7) Each sponsored captive insurance conpany shall
notify the comm ssioner in witing within ten business
days of any protected cell that is insolvent or
ot herwi se unable to neet its claimor expense
obl i gati ons; and

(8 No participant contract shall take effect
Wi t hout the comm ssioner's prior witten approval, and
the addition of each new protected cell and w t hdrawal
of any participant or term nation of any existing
protected cell shall constitute a change in business
plan requiring the conm ssioner's prior witten approval.

8431:19-R Qualification of sponsors. A sponsor of a

sponsored captive insurance conpany shall be an insurer |icensed
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under laws of any state, a reinsurer authorized or approved
under the laws of any state, a captive insurance conpany forned
or licensed under this article, or any other person, conpany, or
organi zati on approved by the comm ssioner in the exercise of the
comm ssioner's discretion, after finding that the approval of

t hat person, conpany, or organization as a sponsor is not

Il nconsi stent with the purposes of this article. A risk
retention group shall not be either a sponsor or a participant
of a sponsored captive insurance conpany.

8431:19-S Participants in sponsored captive insurance
conpanies. (a) Associations, corporations, limted liability
conpani es, partnerships, trusts, and other business entities may
be participants in any sponsored captive insurance conpany
formed or licensed under this chapter.

(b) A sponsor of a sponsored captive insurance conpany nay
be a participant.

(c) A participant need not be a sharehol der or nenber of
t he sponsored captive insurance conpany or any affiliate thereof.

(d) A participant shall insure only its own risks through
a sponsored captive insurance conpany.

8431:19-T Investnents by sponsored captive insurance
conpani es. Notw thstandi ng section 431:19-Q the assets of two
or nore protected cells nmay be conbi ned for purposes of

I nvestnents, and the conbi nation shall not be construed as
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defeating the segregation of the assets for accounting or other
pur poses. Sponsored captive insurance conpanies shall conply
with the i nvestnent requirenents under section 431:19-110.

8431: 19-U Delinquency of sponsored captive insurance
conpanies. |In the case of a sponsored captive insurance
conpany, article 15 shall apply; provided that:

(1) The assets of a protected cell may not be used
to pay any expenses or clainms other than those
attributable to the protected cells; and

(2) Its capital and surplus shall at all tinmes be
avai l abl e to pay any expenses of or clains against the
sponsored captive insurance conpany.

8431:19-V Applicable laws. A sponsored captive insurance
conpany shall be subject to this part and to part . In the
event of any conflict between this part and part , this part
shal | control.

8431: 19-W Existing licenses. Except as otherw se
determ ned by the comm ssioner, a captive insurance conpany that
has been issued a certificate of authority by the conm ssioner
pursuant to section 431:19-102 as of July 1, 2008, and is
| icensed as a Class 4 captive shall not be required to re-apply
for a certificate of authority under this part, but shall
ot herwi se be subject to this part as a sponsored captive

| nsurance conpany; provided that the conm ssioner nay by order
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require the captive insurance conpany to take any action that
t he conm ssioner determ nes is reasonably necessary to bring the
captive insurance conpany into conpliance with this part."

SECTION 2. Chapter 431, article 19, Hawaii Revi sed
Statutes, is anended by designating sections 431:19-101 to
431:19-116 as part |, entitled:

"PART |. GENERAL PROVI SI ONS"

SECTION 3. Section 431:19-101, Hawaii Revised Statutes, is
amended:

1. By adding a new five definitions to be appropriately
i nserted and to read as follows:

""Partici pant” neans an entity that neets the requirenents

of section 431:19-S, and any affiliates thereof that are i nsured

by a sponsored captive i nsurance company where the | osses of the

participant nay be limted through a partici pant contract to the

participant's pro rata share of the assets of one or nore

protected cells identified in the partici pant contract.

"Partici pant contract”" neans a contract by which a

sponsored captive i nsurance conpany i nsures the risks of a

participant and may also limt the | osses of each participant to

its pro rata share of the assets of one or nore protected cells

ldentified in such partici pant contract.

"Protected cell" neans a separate account established by a

sponsored captive i nsurance conpany formed or |icensed under
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this part in which assets are mai ntai ned for one or nore

partici pants in accordance with the terns of one or nore

partici pant contracts to fund the liability of the sponsored

capti ve i nsurance conpany assuned on behal f of the participants

as set forth in the partici pant contracts.

"Sponsor" nmeans any entity that neets the requirenents of

section 431:19-R and i s approved by the conmm ssioner to provide

all or part of the mnimumrequired capital and surplus of a

sponsored captive i nsurance conpany and to organi ze and operate

a sponsored captive i nsurance conpany.

"Sponsored captive i nsurance conpany" neans any captive

| nsurance conpany in which the mninmumrequired capital and

surplus i s provided by one or nore sponsors and is forned or

| i censed under this article. A sponsored captive i nsurance

company insures the risks only of its participants through

separate participant contracts and nmay fund its liability to

each partici pant through one or nore protected cells. A

sponsored captive i nsurance conpany segregates the assets of

each protected cell fromthe assets of other protected cells and

fromthe assets of the sponsored captive I nsurance conpany's

general account."”

2. By deleting the definitions of "|eased capital
facility", "participant", "participant contract", "protected

cell", and "sponsor".
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[""Leased capital facility" nmeans a limted nenbership
| nsurance conpany forned as a class 4 conpany under this article
that insures the risks of its participants."]

[""Participant” neans any entity, partners, or joint
venture partners, or nenbers within the sane corporate famly of
the entity that are insured by a | eased capital facility, where
the | osses of the participant may be limted through a
partici pant contract to the assets of a protected cell. A
sponsor nmay be a participant."]

[""Participant contract" neans a contract by which a | eased
capital facility insures the risks of a participant and, if the
ri sks are segregated through one or nore protected cells, limts
the | osses of the participant to the assets of a protected
cell."]

[""Protected cell" neans a separate account established and
mai ntai ned by a | eased capital facility for one participant."]

[""Sponsor" neans any entity that is approved by the
conmi ssioner to provide all or part of the capital and surplus
requi red by applicable Ilaw and to organi ze and operate a | eased
capital facility."]

SECTION 4. Section 431:19-101.3, Hawaii Revi sed Stat utes,

I s anmended to read as foll ows:
"8431:19-101.3 C asses of captive insurance. Each captive

i nsurance conpany formed under this article shall be designated
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and |icensed as one of the follow ng classes of captive
| nsurance conpani es:
(1) A class 1 conpany shall be l[imted to a pure
captive insurance conpany that only wites business as a
reinsurer;
(2) A class 2 conpany shall be |[imted to a pure
captive insurance conpany that is not a class 1 conpany;
(3) A class 3 conpany shall be any conpany forned
under this article as an association captive insurance
conpany or a risk retention captive insurance conpany;
(4) A class 4 conpany shall be a [|eased capital

facility] sponsored captive insurance conpany forned

under part of this article; and

(5 A class 5 conpany shall be a reinsurance or
excess i nsurance conpany fornmed under this article."

SECTION 5. Section 431:19-104, Hawaii Revised Statutes, is
anmended by anendi ng subsection (a) to read as foll ows:

“(a) Each captive insurance conpany |icensed pursuant to
this article shall possess and thereafter maintain uninpaired
capital and surplus in the anount established by the
conmi ssi oner; provided that:

(1) The conm ssioner shall take into account the
nature and vol une of business transacted by each captive

| nsurance conpany, and any other factors deened
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appropriate by the conmm ssioner;

(2) Cdass 3 captive insurance conpanies shall be
subj ect to other applicable provisions of this chapter
that may require capital and surplus in excess of those
establ i shed by the comm ssioner; and

(3) Mninumcapital and surplus established by the

comm ssi oner shall be no less than the foll ow ng anounts:

(A) Cdass 1: $100, 000;
(B) dass 2: $250, 000;
(O dass 3. $500, 000;
(D) dass 4: [$1-000,000+] $500,000; and

(E) dass 5: An anount as determ ned by
t he comm ssioner on a case by case basis."
SECTION 6. Section 431:19-108, Hawaii Revised Statutes, is

anmended by anendi ng subsection (c) to read as foll ows:

"(c) [Ad—examnati-on—reports—conductedbythe—

.. bl v beli | he i 4 bl
: | : ¢ the inf : : L |
exam-hation—report—forpublethspeetion] Al exam nation

reports, prelimnary exam nation reports or results, working
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papers, recorded i nformati on, docunents, and copi es thereof

produced by, obtained by, or disclosed to the comm ssi oner or

any person in the course of an exam nati on nade under this

section are confidential and are not subject to subpoena and nay

not be nade public by the conm ssi oner or an enpl oyee or agent

of the conmm ssioner without the witten consent of the conpany,

except to the extent provided in this subsection. Not hi ng I n

this subsection shall prevent the comm ssioner from usi ng

i nformation in furtherance of the conm ssioner's requl atory

authority under this title. The conm sSSi oner nay grant access

to the information to public officers having jurisdiction over

the requl ation of insurance in any other state or country, or to

| aw enforcenment officers of this State or any other state or

agency of the federal governnent at any tine, so | ong as the

officers receiving the information agree in witing to hold it

In a nmanner consistent with this section.”

SECTION 7. Section 431:19-106.3, Hawaii Revi sed St at utes,
I S repeal ed.
[ LS : 3 I tal facilities N ;
: | I tal facili I hi
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or nore protected cells.

(b) In addition to the information required by section
431:19-102, each application for a |leased capital facility filed
Wi th the comm ssioner shall provide the follow ng:

(1) A business plan that sets forth in sufficient
det ai | :
(A) The proposed organi zati onal and
operational structure of the |eased capital facility;
(B) If the risks of the participants are
segregat ed through one or nore protected cells, the
mechani snms by which the assets and liabilities of
each protected cell wll be segregated fromthose of
other protected cells in the | eased capital
facility; and
(O A fair and equitable plan for
al locating direct and indirect expenses to each
partici pant; and
(2) Al contracts or sanple contracts between the
| eased capital facility and its participants.

(c) The owners or shareholders of a | eased capital
facility shall be limted to its sponsors and partici pants.
However, the participants need not be owners or sharehol ders of
a |l eased capital facility.

(d) No leased capital facility may insure any risks other
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than those of its participants.

(e) Wthin each protected cell, the |eased capital
facility shall only insure the risks of the participant or
participants wthin the protected cell. |If nore than one
participant is insured within a protected cell, all participants
insured within that protected cell shall be related by being
ei ther partners, joint venturers, or within the sanme corporate
famly.

(f) No participant contract shall take effect w thout the
comm ssioner's prior witten approval. The follow ng shall
constitute a change in the |l eased capital facility's business
pl an and shall require the comm ssioner's prior witten approval:

(1) The addition of each new protected cell;

(2) The addition of a new participant;

(3) The withdrawal of any protected cell; or

(4) The withdrawal of a participant froma
protected cell.

(g) Unless otherw se approved in witing by the
conmi ssioner and all of the participants wthin the protected
cell, the assets of a protected cell, including any coll ateral
or other security with respect to the risks insured in that
cell, shall only be used for the paynent of expenses, clains,
and liabilities attributable to the risks insured within that

protected cell and not for any expenses, clains, or liabilities
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attributable to any other protected cell. The participants
within the protected cell shall not be |liable for any expenses
or clains attributable to any other protected cell.

(h) Unl ess otherw se deened necessary by the conm ssi oner,
t he general assets of the | eased capital facility may not be
used to pay the insurance clainms or insurance liabilities of a
protected cell. General assets of the |eased capital facility
for purposes of this section shall include the capital and
surplus contributed by the sponsors to the | eased capital
facility, but not any capital, surplus, or other assets
contri buted by such sponsors as a participant in a protected
cell of the conpany.

(i) In addition to consolidated financial statenents for
the | eased capital facility, each protected cell shall be
accounted for separately on the books and records of the | eased
capital facility so as to reflect the financial condition and
results of operations of the protected cell, including net
I ncone or | oss, dividends, or other distributions to
participants, and other factors as may be provided in the
partici pant contract or required by the conmm ssioner.

(j) Each protected cell within a | eased capital facility
shal |l be established and nmaintained with sufficient assets,
collateral, reinsurance, or other security, that in total, at

| east equal the reserves and other insurance liabilities
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attributed to that protected cell.

(k) No sale, exchange, assignnent, or other transfer of
assets or liabilities may be nade by a | eased capital facility
bet ween or anong any of its protected cells w thout the consent
of the affected protected cells.

(1) No sale, exchange, assignnent, or other transfer of
assets, liabilities, dividends, or distributions may be nade
froma protected cell to a sponsor or participant w thout the
comm ssi oner's approval, and in no event shall the approval be
given if the transaction would result in the insolvency or
financial inpairment with respect to a protected cell.

(m Each sponsored captive insurance conpany shal |l
annual ly file wth the comm ssioner financial reports as
required by this article and as the conm ssi oner shall require,
whi ch shall include, wthout limtation, accounting statenents
detailing the financial experience of each protected cell.

(n) Each sponsored captive insurance conpany shall notify
the comm ssioner in witing within ten busi ness days of any
protected cell becom ng insolvent, financially inpaired, or
ot herwi se unable to neet its clains or expense obligations.

(o) Al contracts or other docunentation of insurance or
rei nsurance issued by the | eased capital facility with respect
to a protected cell, shall clearly disclose that the assets,

collateral, reinsurance, or other security, as the case nmay be,
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of that protected cell, and only the assets, collateral,
rei nsurance or other security, are available to pay the
| nsurance obligations of that protected cell. Notw thstanding
t he foregoing, and subject to article 19 and any ot her
applicable law or regulation, the failure to include such
| anguage in the contracts or other docunentation shall not be
used as the sole basis by creditors, reinsurers, or other
claimants to circunvent this section.

(p) Al financial records of the |eased capital facility,
I ncl udi ng records pertaining to any protected cells, shall be
made avail able to the comm ssioner or the comm ssioner's
desi gnat ed agent. "]

SECTION 8. In codifying the new sections added by sections
1 and 4 of this Act, the revisor of statutes shall substitute
appropriate section nunbers for the letters used in designating
t he new sections in this Act.

SECTION 9. Statutory material to be repealed is bracketed
and stricken. New statutory material is underscored.

SECTION 10. This Act shall take effect on July 1, 2008.
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