HB2151 HD1

Report Title:
Medi cal Mal practice Captive | nsurance

Descri pti on:

Forns a captive insurance conpany to provide nedical mal practice
i nsurance to sel f-enpl oyed nedi cal doctors. (HB2151 HD1)

HOUSE OF REPRESENTATIVES 2151
TWENTY-FOURTH LEGISLATURE, 2008 H . B . N _H.D.1
STATE OF HAWAII

A BILL FOR AN ACT

RELATI NG TO CAPTI VE | NSURANCE.
BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:

SECTION 1. Chapter 431, Hawaii Revised Statutes, is
anended by adding a new article to be appropriately designated
and to read as foll ows:

"art | CLE
MEDI CAL MALPRACTI CE CAPTI VE | NSURANCE COWMPANY

8431.: -101 Purpose. The nedical nmal practice captive
| nsurance conpany is established to provide nedical nal practice
| nsurance coverage to self-enployed nedical doctors |licensed and
practicing in the state at the highest |evel of service with the

| onest possi ble cost, consistent with reasonabl e and applicabl e
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HB2151 HD1
actuarial standards and the sound financial integrity of the
conpany.

8431: -102 Definitions. As used in this article:

“"Adm ni strator" neans the president and chief executive
of ficer of the nedical nmal practice captive insurance conpany.

"Board" neans the board of directors of the nedical
mal practice captive insurance conpany.

"Conpany" neans the nedical nal practice captive insurance
conpany established by this article.

"Counci|l" neans the nedical nal practice captive insurance
conpany oversi ght council.

"I nvest nent nmanager" neans any fiduciary that has been
desi gnated by the board to manage, acquire, or dispose of the
conpany's assets, a bank as defined by law, or an insurance
conpany qualified to performservices under the |aws of nore
t han one state.

"“Medi cal doctor" neans a physician |icensed under chapter
453 or 460.

"Qualified actuary" neans a nenber of the Anerican Acadeny
of Actuaries who is either a fellow of the Casualty Actuari al
Society or an Associate of the Casualty Actuarial Society who
has five or nore years of experience.

8431: -103 Medical mal practice captive insurance

conpany, established. (a) The nedical nmal practice captive
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| nsurance conpany is established as an i ndependent corporation
to provide nedical nmal practice insurance and related services to
sel f-enpl oyed nedi cal doctors. The conpany may be reorgani zed
as a nonprofit corporation under chapter 414D.

(b) The conpany shall be organi zed and operated as a
donesti c nutual insurance conpany. The conpany shall conply
with, unless specifically excluded, all requirenents of the
| nsurance code regarding a donestic nutual insurance conpany.
The conpany shall not be an agency of the State. The conpany or
its liabilities shall not be deened to constitute debts or
liabilities of the State or pledges of the full faith and credit
of the State. The conpany shall wite nedical nmal practice
| nsurance policies covering self-enployed nedical doctors to the
sanme extent as any other private insurer. The conpany shall not
wite other Iines of insurance, reinsurance, or excess insurance.

(c) The conpany shall also be designated and |icensed as a
cl ass 4 conpany under article 19. The conpany shall conply
with, unless specifically excluded, all requirenents of the
| nsurance code regarding a class 4 conpany. No person shall be
all owed to becone a participant of the class 4 conpany unl ess
the person is a self-enployed nedical doctor |icensed and
practicing nedicine in this state. The conpany may insure the
risks of its participants through participant contracts that

segregate each participant's or related participants’
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liabilities through one or nore protected cells pursuant to
section 431:19-106. 3.

(d) The conpany's assets shall consist of real and
personal property and shall include all prem uns and ot her
noneys paid to the conpany, all property, and other incone
acqui red, earned, or otherw se gained by the use of prem uns and
ot her noneys paid to the conpany by deposits, investnents,
exchanges, and other transactions. The conpany's assets shall
be the sole property of the conpany and shall be used
exclusively by the conpany for the operation and obligations of
t he conpany.

(e) Notwi thstanding any other law to the contrary, the
conpany shall be excluded fromthe surplus requirenents of
donmestic nutual insurers fromJanuary 1, 2009, through Decenber
31, 20109.

(f) The conpany is exenpt fromparticipation, and shall
not join, contribute financially to, nor be entitled to the
protection of, any plan, association, guaranty, insolvency fund,
or education and training fund authorized or required by this
chapter. Notw thstanding the foregoi ng exenptions, beginning
January 1, 2009, the conpany shall participate in the property
and liability insurance guaranty association, pursuant to
sections 431:16-101 to 431:16-117; provided that the conpany

shall neet the surplus requirenents applicable to all other
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donestic insurers under chapter 431 effective January 1, 2009.

(g0 On or after January 1, 2009, the conpany shall provide
medi cal mal practice insurance coverage to sel f-enpl oyed nedica
doctors otherwise entitled to coverage but not able to or not
el ecting to purchase coverage in the voluntary insurance narket,
and not authorized, either individually or as a part of a group,
to self-insure. An authorized self-insured is eligible for
coverage upon term nation of self-insurance.

8431: -104 Board of directors, established. (a) The
board of directors of the conpany shall be responsible for the
organi zati on, nmanagenent, policies, and activities of the
conpany. The board shall consist of nine voting nenbers and one
nonvoti ng nenber. The voting nenbers shall consist of the
fol | ow ng:

(1) Eight directors who shall be self-enpl oyed
nmedi cal doctors |icensed and practicing in the state; and
(2) One director who shall be a public, at-large
menber el ected by the board of directors.
The adm ni strator shall be the nonvoting nenber of the board.

(b) The initial eight directors shall be appointed by the
governor within sixty days of July 1, 2008, and shall serve for
terns of one year each.

The public, at-large nenber initially elected by the board

shal |l serve for a term of one year.
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The initial board of directors shall determ ne the
staggering and length of future directors' terns; provided that
no termshall exceed three years. Upon the expiration of the
terns of the initial directors, the conpany's policyhol ders
shal |l elect the directors. Each director shall serve for terns
as specified by the board unl ess sooner renoved for cause
pursuant to rules adopted by the board. Each director shall
hold office until a successor is elected as provided in this
section. No person shall serve nore than two full terns as
director. Any other law to the contrary notw t hstandi ng, the
el ection and conposition of the board of directors as provided
in this section shall be deened adequate to qualify the conpany
as a nutual insurer under chapter 431.

(c) A vacancy on the board shall be filled by appoi nt nent
of the governor or insurance comm ssioner in the case of
appoi nted directors, or by election by the conpany policyhol ders
or the board of directors in the case of positions fornerly
occupied by a director elected by the conpany policyhol ders or
by the board of directors, respectively. The person appoi nted
to fill a vacancy shall serve for the remai nder of the term of
t he person's predecessor.

(d) Wthin one year after appointnent, each director shall
be a nenber or a policyhol der of the conpany and shall conti nue

in that status during the director's termof office. Any
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director who fails to maintain nedical mal practice insurance
fromthe conpany shall be disqualified fromserving on the board.

(e) Each director shall receive necessary traveling and
board expenses incurred in the performance of duty as director
and a fee commensurate wth the duties expected of actual
attendance at board neetings.

(f) No person shall be a director who has a direct and
substantial interest in a conpeting insurer as a stockhol der
(excludi ng the holding of |Iess than one per cent of the
out standi ng shares in a publicly traded insurer).

8431 -105 Powers; generally. Except as otherw se
limted by this chapter, the conpany may:

(1) Sue, be sued, conplain, and defend, in its
cor por at e nane;

(2) Have a corporate seal, which may be altered at
pl easure, and use the seal by causing it, or a facsimle
thereof, to be inpressed, affixed, or in any other
manner reproduced;

(3) Purchase, take, receive, |ease, take by gift,
devi se, or bequest, or otherw se acquire, own, hold,
| nprove, use, and otherwi se deal in and with real or
personal property, or any interest therein, wherever
Si t uat ed,;

(4) Sell, convey, nortgage, pledge, |ease,
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exchange, transfer, and otherw se di spose of all and any
part of its property and assets;

(5) Make contracts and incur liabilities, borrow
noney at rates of interest as the board nay determ ne,
| ssue guaranty capital shares and surplus notes, require
capital contributions, issue its notes, debenture bonds,
and ot her obligations, secure any of its obligations by
nortgage or pledge of all or any portion of its property
or incone, and secure financing by any board-approved
mechani sm

(6) Allocate fiduciary responsibilities anong the
directors and designate other persons to carry out
fiduciary responsibilities;

(7) Collect, receive, hold, and disburse all noney
payable to or by the conpany;

(8) Deposit the conpany's noney in banks or
depositories selected by the board and w t hdraw t he
conpany's noney fromthose banks or depositories;
provided that the withdrawal shall be nade or authorized
only upon the signatures of at |east two persons
approved by the board,;

(9) Pay noney fromthe conpany to effectuate the
conpany's purpose and adm ni stration, including anmounts

for costs incurred to establish the conpany; and
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(10) Exercise all powers necessary or convenient to
effect the purposes of the conpany.

8431: -106 Duties and responsibilities. (a) Al
corporate powers shall be exercised by or under the authority of
t he board, unless otherwi se provided in this chapter or in the
articles of incorporation.

(b) The board shall discharge its duties:

(1) In accordance with the conpany's purpose;

(2) Wth the care, skill, prudence, and diligence
under the circunstances that a prudent director, acting
in alike capacity and famliar with those matters woul d
use in conducting a simlar enterprise and purpose;

(3) By diversifying the conpany's investnents to
mnimze the risk of |osses, unless it is prudent not to
do so;

(4) In accordance with governing | egal docunents;

(5) By having an annual audit of the conpany by an
| ndependent certified public accountant;

(6) By securing a fidelity bond for the
adm nistrator and in its discretion for other agents
dealing with the conpany's assets at the conpany's
expense;

(7) By purchasing liability insurance for errors

and om ssions for the board, each director, and any
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ot her fiduciary enployed or contracted by the conpany to
cover liability or |osses caused by the act or om ssion
of a fiduciary;

(8) By mmintaining proper books of accounts and
records of the conpany's adm nistration;

(9) By carrying out the reporting and discl osure
requi renents required by | aw

(10) By appointing a qualified actuary to devel op
and recommend a responsi bl e schedul e of premumrates
with consideration of the conpany's investnent inconme or
refunds, or both, and to provide actuarial certification
of the conpany's | oss reserves; and

(11) By cooperating wth and assisting the council
in its duties and responsibilities.

(c) Except as otherwi se provided by law, the board may:

(1) Transact workers' conpensation insurance
policies required or authorized by state law to the sane
extent as any other insurer;

(2) Provide the terns and conditions of an
| nsurance policy;

(3) Provide that any witten instrunment be
executed for the conpany by the adm nistrator or the
adm ni strator's agent;

(4) Enter into agreenents to reinsure all or part
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of the conpany's exposure to loss and to limt the risk
to the conpany; and
(5) Enploy persons to adm ni ster the conpany,
i ncl udi ng | egal counsel, accountants, insurance
consultants, admnistrators, qualified actuari es,
| nvest nent nanagers, adjustors, other experts, and
clerical enployees and pay conpensati on and expenses in
connection therewth.
8431 -107 Adm nistrator; appointnent; duties. (a) The
board shall hire an adm nistrator, who shall serve at the
pl easure of the board. The adm nistrator shall be the president
of the conpany and the chief executive officer, who shall be
responsi bl e for the day-to-day operations and managenent of the
conpany.
(b) The adm nistrator shall have proven, successful
experi ence as an executive at the general nmanagenent |evel in
t he i nsurance business. The adm nistrator shall manage and
conduct the business of the conpany according to the board's
direction and policies. The admnistrator shall receive
conpensation authorized by the board.
(c) Before entering the duties of office, the
adm ni strator shall give a fidelity bond in an anbunt and with
sureties approved by the board. The prem umfor the bond shall

be paid by the conpany.
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(d) The adm nistrator shall be an ex officio, nonvoting
menber of the board.

8431: -108 Financial managenent. (a) The board shall
select a custodial trustee to collect, receive, hold, or
di sburse noneys payable to or by the conpany.

(b) The board shall invest the conpany's principal and
I ncone without distinction between principal and i ncone and keep
t he conpany's assets invested in real or personal property or
ot her securities. The board may retain cash tenporarily
awai ting investnent or to neet contenplated paynents w t hout
liability for interest thereon.

(c) The board shall nmanage the conpany's assets, except to
the extent that the authority to manage the conpany's assets is
del egated to other qualified investnent nmanagers. The board may
appoi nt investnent nanagers to nmanage, acquire, or dispose of
any of the conpany's assets. An investnent nanager nay be
designated as an "investnent agent". The investnent nmanager
shal | acknowl edge in witing that the investnent nanager is a
fiduciary under the conpany.

(d) The board may:

(1) Sell the conpany's securities. No purchaser
of the conpany's securities is bound to see to the
application of the purchase noney or inquire as to the

validity of such sal e;
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(2) Vote on behalf of any stocks, bonds, or
securities of any corporation or issuer held in the
conpany or request any action to such corporation or
| ssuer. The board may give general or special proxies
or powers of attorney wth or wthout powers of
substi tution;

(3) Participate in reorganizations,
recapitalization, consolidations, nergers, and sim/lar
transactions for stocks, bonds, or other securities of
any corporation that are held by the conpany, and accept
and retain any property received thereunder for the
conpany;

(4) Exercise any subscription rights and
conversion privileges for the conpany's stocks or
securities,;

(5) Conprom se, conpound, and settle any debt or
obligation due to or fromthe conpany; reduce the anount
of principal and interest, damages, and costs of
collection in settling such debts;

(6) Cause securities held by it to be registered
inits own nane or in the nanme of a nom nee w thout
i ndicating that the securities are held in a fiduciary
capacity and to hold any securities in bearer form The

conpany's records, however, shall show that such
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| nvestnents are part of the conpany;

(7) Delegate its investnent powers to investnent
managers of the conpany to expedite the purchase and
sale of securities. The purchase or sale of securities
by these nmanagers shall be in the nane selected by the
board. The authority of these nmanagers to purchase or
sell securities for the conpany shall be evidenced by
witten authority executed by the adm nistrator. The
board shall require these managers to keep it currently
informed as to the nature and anount of the investnents
made for the conpany by them The board may enter into
appropri ate agreenents wth these managers setting forth
their investnent powers and limtations. The board may
term nate the services of these managers. These
managers shall be subject to the board's instructions;

(8) Pay taxes or assessnents that are assessed
agai nst the conpany;

(9) Require any applicant or policyholder to
furnish the board wwth informati on necessary for the
conpany's adm ni stration; and

(10) Delegate its authority to the adm nistrator or
any aut horized representative to maintain any | egal
proceedi ngs necessary to protect the conpany or the

directors or to secure paynent due to the conpany. In
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connection with this delegation, the board or the
adm nistrator or their representative nmay conprom se,
settle, or release clains on behalf of or against the
conpany or the board.
8431: -109 Oversight council. (a) There is established
t he nedi cal nal practice captive insurance conpany oversi ght
council which shall neet at |east once annually. For
adm ni strative purposes only, the council shall be assigned to
t he departnent of commerce and consuner affairs. The counci
shall oversee the activities of the conpany to ensure that the
conpany fulfills its purpose as set forth in this article.
(b) The council shall consist of five nenbers who shal
i ncl ude:
(1) A nenber of the senate appointed by the
presi dent of the senate;
(2) A nmenber of the house of representatives
appoi nted by the speaker of the house of representatives;
(3) The director of health;
(4) The director of commerce and consuner affairs;
and
(5 An at-large nenber who is an owner, officer,
or enpl oyee of the conpany policyhol der appointed by the
gover nor;

provided that if any desi gnee under paragraphs (1) to (4) does
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not neet the test in subsection (c), the president of the

senate, speaker of the house of representatives, or governor, as
appl i cabl e, shall designate an appropriate representati ve.
Section 26-34 shall not apply to appointnents under this section.

(c) No person shall serve on the council, who wthin the
second degree of consanguinity or affinity, has a direct and
substantial interest in an insurer that conpetes with the
conpany, including but not limted to:

(1) A stockhol der of a conpeting conpany
(excludi ng a holder of |Iess than one per cent of the
out standi ng shares in a publicly traded conpany);

(2) An enployee of a conpeting conpany;

(3) An attorney who represents a conpeting
conpany; or

(4) A party who contracts wth a conpeting conpany
(excl udi ng an i ndependent contractor or busi ness owner
who does | ess than twenty-five per cent of its total
annual vol une of business per year with conpeting
Il nsurers).

(d) Menbers of the council shall serve w thout
conpensation, but shall be reinbursed for reasonabl e expenses
necessary for the performance of their duties.

(e) The adm nistrator shall serve as liaison officer to

the council. Not later than sixty days after July 20, 2010, and
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every June 15 thereafter, the board shall provide to the council
any and all data and information the council may require,
I ncluding but not limted to:
(1) The conpany's statutorily-required annual
financi al statenent;
(2) Copies of any reports issued by the insurance
division in connection with the triennial exam nation of
t he conpany; and
(3) Actuarial certification of |oss reserves.

(f) After receipt of the data and information required
pursuant to subsection (e), the council shall reviewthe
activities of the conpany and determ ne whether the conpany is
fulfilling its purpose as set forth in this article. The
council shall pronptly, but in no event |ater than October 15,
2010, and every Cctober 15 thereafter, submt a report to the
governor with a copy to the board of directors, stating whether
the conpany is fulfilling its purpose as set forth in this
article. |If the council determ nes that there are any
deficiencies in the conpany's fulfillnment of its purposes as set
forth in this article, it shall include inits report a detailed
description of any deficiencies. Wthin a period established by
the council, but in no event later than six nonths after
delivery of the council's report in accordance with this

section, the conpany shall respond in witing to any
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deficiencies identified in the council's report. The nedi cal
mal practice captive insurance conpany shall provide staff
support to the council.

(g) If the governor determ nes that corrective action is
appropriate after reviewng the council's report and the
conpany's response, the governor shall informthe |egislature,
and the | egislature shall consider what action is needed.

8431: -110 Premumrates, determnation. (a) The board
shal |l establish the premumrates to be charged for insurance
sold by the conpany. The conpany shall conply with the
requi renents set forth in articles 14 and 19 of this chapter.
Premiumrates shall be set at levels sufficient, when invested,
to carry all clains to maturity, to neet the reasonabl e expenses
for adm nistering the conpany, and to maintain a reasonable
sur pl us.

(b) The board shall hire a qualified actuary to assi st
with the devel opnent of sound prem umrates.

8431: -111 Reserves, investnent. The board nmay i nvest
or reinvest any surplus or reserves within the [imtations
establ i shed for insurance conpani es under chapter 431.

8431: -112 Financial statenents and other reports. (a)
The conpany shall submt to the conm ssioner an annual statenent
of financial condition audited by an i ndependent certified

accountant. The audit report shall contain an actuarial opinion
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prepared by a qualified actuary on the conpany's cl ains reserves
and expenses. The financial statenent shall be on a form
prescri bed by the comm ssioner and shall include actuarially
appropriate reserves for:
(1) Known clains and associ ated expenses;
(2) dains incurred but not reported and
associ at ed expenses;
(3) Unearned prem uns; and
(4) Bad debts, reserves for which shall be shown
as liabilities.

(b) The conpany shall conpile and maintain statistical and
actuarial data relating to the determnation of premumrate
| evel s, the incidence of nedical nalpractice clains, the cost of
medi cal mal practice clains, and other data relating to nedical
mal practice. The conpiled information shall be submtted
annually to the conm ssi oner.

8431: -113 Annual accounting; dividends. (a) The
conpany shall conduct an annual accounting of its incurred |oss
experi ence and expenses.

(b) The board may decl are and apportion reasonabl e
di vidends to policyhol ders, determ ned by an actuarial opinion
prepared by a qualified actuary after evaluating the inpact of
t he di vidends on the solvency of the conpany. The divi dends may

be paid or credited to policyholders according to
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classifications of policies established by the board.

(c) No dividends shall be:

(1) Paid or credited in a manner that unfairly
di scrim nates between policies within the sane
cl assification;

(2) Made contingent upon paynent of any renewal
prem um on any policy; or

(3) Paid or credited in the first three years of
operation of the conpany.

8431: -114 Audits. The adm nistrator, or designated
representative, shall have reasonabl e access to any
pol i cyhol der's payroll and enpl oynent records during regular
wor ki ng hours to carry out audits of payroll reported, the
nunber of enployees on the payroll, and other information
necessary for the admnistration of this article.

8431: -115 Denial, cancellation, and term nation. The
conpany may deny coverage or renewal of an existing policy or
may term nate an existing policy of a policyhol der or applicant
for:

(1) Nonpaynent of an undi sputed prem um

(2) Refusal to permt on-site workplace safety
exam nati ons;

(3) Failure to conply with workpl ace safety and

heal th prograns required by the conpany; or
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(4) Failure to accurately disclose information
concerning the applicant's or policyhol der's ownership,
change of ownership, operations, or payroll, including
the allocation of payroll anong state and federal
conpensation prograns, and other information necessary
for the board to determ ne prem umr ates.

8431: -116 W I ful msrepresentation and fraud. (a) Any
person who wilfully nmakes a fal se statenent or representation
for the purpose of directly obtaining any conpensation or
paynment or for the purpose of avoi ding any conpensati on or
paynment under this article shall be subject to the penalties in
article 13.

(b) The conpany shall develop and inplenent a programto
i dentify and investigate fraudul ent insurance acts.

8431: -117 Discontinuation of residual market plan.

(a) The residual market plan, as authorized by section 431: 14-
116.6, is discontinued effective Decenber 31, 2008, or the date
the conpany wites its first policy, whichever date is later,
except for dissolution of any obligations for clains arising out
of any policies witten pursuant to the plan with inception
dates of or before Decenber 31, 2008, or the date the conpany
wites its first policy, whichever date is later. It is the
intent of this section to provide for an orderly transfer of

policies fromthe residual market plan as authorized by section
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431:14-116.6 to the conpany.

(b) The residual market plan shall continue its operation
for all policies with inception dates of or before Decenber 31,
2008, or the date the conpany wites its first policy, whichever
date is later. Al policies witten thereunder shall be for one-
year terns, and shall not be termnated prior to expiration
except for cause. In no case shall policies with inception
dates of January 1, 2009, or the date the conpany wites its
first policy, whichever date is later, be provided under the
resi dual market plan authorized by section 431:14-116. 6.

8431: -118 Discontinuation of assigned risks. (a)
Assigned risk coverage, as authorized by section 431:14-116, is
di sconti nued effective Decenber 31, 2008, or the date the
conpany wites its first policy, whichever date is |ater, except
for dissolution of any obligations for clains arising out of any
policies witten pursuant to section 431:14-116 wth inception
dates on or before Decenber 31, 2008, or the date the conpany
wites its first policy, whichever date is later. It is the
intent of this section to provide for an orderly transfer of
assigned risks as authorized by section 431:14-116 to the
conpany.

(b) Assigned risk coverage, as authorized under section
431: 14-116, shall continue operation for all policies with

I nception dates of or before Decenber 31, 2008, or the date the
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conpany wites its first policy, whichever date is later. All
policies witten thereunder shall be for one-year terns, and
shall not be termnated prior to expiration except for cause.

In no case shall policies with inception dates of January 1,
2009, or the date the conpany wites its first policy, whichever
date is |later, be provided for assigned risks authorized by
section 431: 14-116."

SECTION 2. There is appropriated out of the general
revenues of the State of Hawaii the sumof $ or so
much thereof as may be necessary for fiscal year 2008-2009 for
t he i nsurance conm ssioner to oversee the establishnent of the
medi cal mal practice captive insurance conpany.

The sum appropriated shall be expended by the departnent of
comerce and consuner affairs for the purposes of this Act.

SECTION 3. This Act shall take effect on January 1, 2050.
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