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Report Title:
Capti ves

Descri pti on:

Al | ows captive insurance conpanies to be forned as limted
liability conpanies. Cdarifies mninmmcapital and surplus

requi renents. Increases investnent flexibility for pure
capti ves.

HOUSE OF REPRESENTATIVES 272
TWENTY-FOURTH LEGISLATURE, 2007 H . B . N O .

STATE OF HAWAII

A BILL FOR AN ACT

RELATI NG TO CAPTI VE | NSURANCE COMPANI ES.
BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:

SECTION 1. Section 431:19-101, Hawaii Revised Statutes, is
anended by anending the definitions of "association", "nenber

organi zation", and "parent" to read as follows:
""Associ ati on" nmeans any | egal association of individuals,

corporations, limted liability conpani es, partnerships, [e+]

associ ations, or other entities, except |abor organi zations, the

nmenber organi zati ons of which [eeHeetively] or which does

itself, whether or not in conjunction with sone or all of the

nenber organi zati ons:
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(1) Om, control, or hold wwth power to vote all
of the outstanding voting securities of an association
captive insurance conpany incorporated as a stock
| nsurer; [or]

(2) Have conplete voting control over an
associ ation captive insurance conpany incorporated as a
mutual insurer[.]; or

(3) Constitute all of the subscribers of an

associ ati on captive I nsurance conpany forned as a

reci procal insurer.

"Menber organi zation" neans any individual, corporation,

limted liability conpany, partnership, [er] association, or

other entity that belongs to an associ ati on.

"Parent" nmeans a [eenpanys| corporation, limted liability

conpany, partnership, [persen—ofr]| other [legal] entity, or

| ndividual, that directly or indirectly owns, controls, or holds

with power to vote nore than fifty per cent of the outstandi ng

voting [seeurities] interests of a pure captive insurance conpany

[-] organized as a stock corporation, nonprofit corporation, or

limted liability conpany."

SECTION 2. Section 431:19-102, Hawaii Revised Statutes, is
anended by anendi ng subsections (a), (b), and (c) to read as
foll ows:

"(a) Any captive insurance conpany, when permtted by its
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articles of association [or], articles of incorporation,

articles of organization, or other organi zational docunent, may

apply to the conm ssioner for a certificate of authority to do
any and all insurance set forth in subsection (h); provided that:

(1) No pure captive insurance conpany nay insure
any risks other than those of its parent and affili ated
entities;

(2) No association captive insurance conpany nmay
I nsure any risks other than those of the nenber
organi zations of its association and their affiliated
entities;

(3) No captive insurance conpany nay provide
personal notor vehicle or honeowner's insurance coverage
or any conponent thereof, other than as enpl oyee
benefits for the enpl oyees of a parent, association, or
Its nmenbers, and their respective affiliated entities;
or as reinsurance as may be allowed under this article;
and

(4) No captive insurance conpany nay accept or
cede i nsurance except as provided in section 431:19-111.

(b) No captive insurance conpany shall do any insurance
business in this State unl ess:

(1) It first obtains fromthe conm ssioner a

certificate of authority authorizing it to do insurance
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busi ness in this State;

(2) Its board of directors, commttee of nmnagers,

or subscri bers' advisory commttee, holds at | east one

neeting each year in this State;
(3) It mintains its principal place of business
and registered office in this State, except that a
branch captive insurance conpany need only maintain the
princi pal place of a business unit in this State; and
(4) It designates a registered resident agent in

accordance with chapter 414 [e+], 414D, or 428, as

applicable, to accept service of process and to

ot herwi se act on its behalf in this State. Wenever the
regi stered resident agent cannot, with reasonable
diligence, be found at the registered office of the
captive insurance conpany, the conm ssioner shall be an
agent of the captive insurance conpany upon whom any
process, notice, or demand nay be served in accordance
Wi th section 431: 2- 206.

(c) Before receiving a certificate of authority, a captive

| nsurance conpany shall file with the comm ssioner [&]:

(1) Acertified copy of its organizati onal

docunents, including but not limted to its articles of

| ncorporation [er], articles of association, or articles

of organi zation, and byl aws[;—a], as appli cabl e;
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(2) A statenent under oath of any two of its
principal officers, or its attorney-in-fact in the case
of a captive insurance conpany forned as a reciprocal
I nsurer, showing its financial condition][—anrd-any]; and

(3) Any other statenments or docunents required by

t he conm ssi oner."”

SECTION 3. Section 431:19-102.3, Hawaii Revi sed Stat utes,
I s anended by anendi ng subsection (a) to read as foll ows:

"(a) Any foreign or alien captive insurance conpany nay
becone a donestic captive insurance conpany by neeting the
follow ng requirenents:

(1) Conpliance with all of the requirenents
relating to the organi zation and |licensing of a donestic
capti ve i nsurance conpany of the sane type, and any
requi renents that the comm ssioner may adopt by rul e;

(2) The articles of incorporation or other
organi zati onal docunent shall be anended in conpliance
wth the laws of this State and restated in its entirety
before subm ssion to the comm ssioner. Before the
anmended and restated articles of incorporation or other
organi zational docunent is transmtted to the depart nent
of commerce and consuner affairs, the foreign or alien
capti ve insurance conpany shall petition the

comm ssioner to issue a certificate setting forth the

http://www.capitol .hawaii.gov/sessioncurrent/BillsHB272_.htm (5 of 20)1/19/2007 5:16:21 AM



HB272

conmm ssioner's finding that the redonestication and

mai nt enance of the [corporation] conpany will pronote
t he general good of the State. |In arriving at the

finding, the conmm ssioner shall consider:
(A) The character, reputation, financial
st andi ng, and purposes of the foreign or alien
captive insurance conpany;
(B) The character, reputation, financial
responsi bility, insurance experience, and busi ness
qualifications of the officers and directors[+], or

manager or managers in the case of alimted

liability conpany: and

(O Any other aspects as the comm ssioner
deens advi sabl e;
(3) The followng shall be transmtted to the
departnment of commerce and consuner affairs for filing:
(A) Articles of redonestication;
(B) Certificate of general good issued by
t he comm ssi oner;
(O Certificate of good standing duly
aut henticated by the proper officer of the state or
country under the aws of which the foreign or alien
captive insurance conpany is incorporated; provided

that the certificate shall be dated not earlier than
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thirty days prior to the filing of the articles of
redonestication; and provided further that if the
certificate of good standing is in a foreign
| anguage, a transl ation under oath of the transl ator
shal | acconpany the certificate;

(D) Anmendnents to the articles of
| ncorporation or other organi zational docunent in
conpliance with the laws of this State;

(E) Restatenent of the articles of
| ncorporation or other organi zati onal docunent in
its entirety; and

(F) Oganization fee; and
(4) The articles of redonestication shall set

forth the foll ow ng:

(A) Nane of the [corporation;] conpany;

(B) Date of incorporation or organization

and state or country of incorporation[+] or

or gani zati on;

(C Street address of the principal office
in this State;

(D) Nanes and titles of the nanager or

managers, officers, and directors of the
[ eerperation-]| conpany;
(E) A statenent that the [eerporation]
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conpany is noving its domcile fromits present
state or country to this State;

(F) A statenent that redonestication wl|l
occur upon filing the articles of redonestication
and that the [eerporatten] conpany shall be subject
to the laws of this State; and

(G A statenent that copies of the
articles of incorporation or other organi zati onal
docunent and any anendnents certified by the proper
officer of the state or country under the | aws of

whi ch the [eerpoeratien] conpany is incorporated or

organi zed are attached; provided that if any of

t hese docunents are in a foreign | anguage, a
transl ati on under oath of the translator shall

acconpany these docunents.”

SECTION 4. Section 431:19-102.4, Hawaii Revi sed St at ut es,

I s anmended by anendi ng subsection (c) to read as follows:

t ransf er

The notice of change in domcile, the certificate of

I ssued by the conmm ssioner, the proof of

redonestication, and the filing fee shall be transmtted to the

departnent of commerce and consuner affairs. The notice of

change in domicile shall set forth the follow ng:

(1) Name of the [eerperation] conpany;
(2) Dates that notice of the [ecerporation—s]
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company's intent to transfer domcile fromthis State

was published, once in each of four successive weeks
(four publications) in a newspaper of general
circulation published in this State;

(3) Date of the transfer of its domcile; and

(4) State or country to which its domcile wll be
transferred.”

SECTION 5. Section 431:19-104, Hawaii Revised Statutes, is
anmended by anendi ng subsection (b) to read as foll ows:

"(b) The mninmum capital requirenents prescribed in

subsection (c)(1) through (5) nmay be in the formof cash, in the

formof an irrevocable letter of credit issued by a bank
chartered by this State or a nenber bank of the Federal Reserve
System or other security approved by the conmm ssioner. Any

additional capital required by this section shall be invested in

accordance with section 431:19-110."

SECTION 6. Section 431:19-105, Hawaii Revised Statutes, is
anmended by anendi ng subsection (b) to read as foll ows:

"(b) The m nimum surplus requirenents prescribed in

section 431:19-104(c) (1) through (5) may be in the formof cash,

in the formof an irrevocable letter of credit issued by a bank
chartered by this State or nenber bank of the Federal Reserve
System or other security approved by the conmm ssioner. Any

additi onal surplus required by section 431:19-104 shall be
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I nvested in accordance with section 431:19-110."

SECTION 7. Section 431:19-106, Hawaii Revised Statutes, is
amended to read as foll ows:

"8431:19-106 Formation of captive insurance conpanies in
this State. (a) A pure captive insurance conpany [shaH] my
be incorporated as a stock insurer with its capital divided into

shares and held by the stockholders[—], as a nonprofit

corporation with one or nore nenbers, or as a nenber-nanaged or

manager -managed limted liability conpany.

(b) A captive insurance conpany, which is other than a
pure captive insurance conpany, nay be:

(1) Incorporated as a stock insurer with its
capital divided into shares and held by the stockhol ders;

(2) Incorporated as a nutual insurer w thout
capital stock, the governing body of which is elected by
t he nenber organi zation of its association; [ef]

(3) Oganized as a reciprocal insurer, for other
than credit life and credit disability insurance and
group termlife insurance, w thout capital stock, whose
affairs shall be coordinated through an attorney-in-fact
as provided in the power of attorney or other agreenent
given to the attorney-in-fact by the subscribers[-]; or

(4 Oganized as a nenber-nanaged or manager -

managed limted liability conpany.
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(c) A captive insurance conpany other than one that is
formed as a reciprocal insurer shall have no fewer than three

| ncorporators or three organi zers of whomno fewer than two

shall be residents of this State.

(d) [Befere] In the case of a captive insurance conpany:

(1) Formed as a corporation, before the articles

of incorporation are transmtted to the departnent of
comerce and consuner affairs, the incorporators shall
petition the comm ssioner to issue a certificate setting
forth the commssioner's finding that the establishnent
and mai nt enance of the proposed corporation wll pronote
t he general good of the State. |In arriving at such a
finding, the comm ssioner shall consider:

[ 6] (A The character, reputation, financial
st andi ng, and purposes of the incorporators;

[ 2] (B) The character, reputation, financial
responsi bility, insurance experience, and busi ness
gqualifications of the officers and directors; and

[63Y] (©) (O her aspects as the conm ssioner
deens advi sabl e.

(2) Formed as a reciprocal insurer, the organi zers

shall petition the conmm ssioner to i ssue a certificate

setting forth the comm ssioner's finding that the

establ i shnent and mai nt enance of the proposed conpany
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will pronpte the general good of the State. In arriving

at such a finding the conm ssi oner shall consi der:

(A) The character, reputation, financial

st andi ng, and purposes of the organi zers and

attorney-in-fact:

(B) The character, reputation, financial

responsi bility, insurance experi ence, and busi ness

qual i fications of the subscribers, advisory

commttee, and attorney-in-fact; and

(O Oher aspects as the conm SSi oner

deens advi sabl e.

(3) Fornmed as alimted liability conpany, before

t he organi zati onal docunents are transmtted to the

departnent of commerce and consuner affairs, the

organi zers shall petition the conmm ssioner to i ssue a

certificate setting forth the conm ssioner's findi ng

that the establishnent and nmai nt enance of the proposed

company W l|l pronpte the general good of the State. | n

arriving at such a finding the conm ssi oner shall

consi der:

(A) The character, reputation, financial

st andi ng, and purposes of the orqgani zers:

(B) The character, reputation, financial

responsi bility, insurance experi ence, and busi ness
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qualifications of the nenbers, managers, and

officers: and

(C) Oher aspects as the conm SSi oner

deens advi sabl e.

(e) The articles of incorporation[+] or other

organi zati onal docunents, certificate, and the organi zation fee

shall be transmtted to the departnent of commrerce and consuner
affairs, which shall record both the articles of incorporation

or other orgqgani zati onal docunents and the certificate.

(f) The capital stock of a captive insurance conpany
I ncorporated as a stock insurer shall be issued at not |ess than
par val ue.

(g0 [At] In the case of a captive insurance conpany:

(1) Formed as a corporation, at | east one of the

nmenbers of the board of directors [ef—a—<€captive—
Hasurance—conpany—t+neorporatedi+nthis—State] shall be a

resident of this State[-];

(2) Formed as a reciprocal insurer, at | east one

of the menbers of the subscriber's advisory conmttee

shall be a resident of this State;

(3) Formed as a limted liability conpany, at

| east one of the nanagers shall be a resident of this

St at e.

(h o . : L und i
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article, except for pure nonprofit captive insurance conpanies, ]

G her than captive i nsurance conpanies forned as limted

liability conpanies pursuant to the limted liability conpany

| aw of this State or as nonprofit corporati ons pursuant to the

nonprofit corporation |law of this State, captive |Insurance

compani es forned as corporations under the provisions of this

chapter shall have the privileges and be subject to the general

corporation law of this State, as well as this article. 1In the

event of conflict between [thegeneral—corporationtaw] any of

the foreqgoing applicable laws of this State and this article,

the latter shall control.

(i) [Pure] Captive insurance conpanies forned under the

provi sions of this chapter:

(1) As limted liability conpani es shall have the

privil eges and be subject to the provisions of the

limted liability conpany | aw of this State as wel| as

t he applicable provisions contained in this chapter. I n

the event of a conflict between the l[imted liability

company |law and this article, the latter shall control:

or
(2) As nonprofit captive insurance conpanies
formed under this article shall have the privileges and

be subject to the nonprofit corporation |law of this

State as well as this article. In the event of conflict
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bet ween the nonprofit corporation |law and this article,
the latter shall control."

SECTION 8. Section 431:19-106.5, Hawaii Revi sed Stat utes,
I s anended by anendi ng subsections (b) and (c) to read as
fol | ows:

"(b) A plan of conversion or nerger shall be submtted to
and be approved by the comm ssioner in advance of the proposed
conversion or nerger. The comm ssioner shall not approve the
pl an unl ess:

(1) The comm ssioner finds that it is fair,
equi tabl e, and consistent with | aw,
(2) The plan has been approved:

(A) In the case of a stock corporation, by
at least two-thirds of the shares entitled to vote
at a duly called regular or special neeting of the
sharehol ders at which a quorumis present, or by
unani nous witten consent of the sharehol ders; [or]

(B) In the case of a nutual insurer, by at
| east two-thirds of the voting interest of the
menbers of the nmutual insurer at a duly called
regul ar or special neeting of the nenbership at
which a quorumis present, or by unaninous witten
consent of the nenbers of the nutual insurer; [or]

(O In the case of a reciprocal insurer,
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by at least two-thirds of the voting interest of the
subscri bers of the reciprocal insurer at a duly
call ed neeting of the subscribers of the reciprocal
I nsurer, or by unani nous witten consent of the
subscri bers;

(D) In the case of a nonprofit

corporation, by at least two-thirds of the voting

I nterest of the menbers at a duly call ed neeti ng of

t he menbers of the corporation, or by unani nbus

witten consent of all the nenbers: or

(E) In the case of alimted liability

company, by at | east two-thirds of the voti ng

I nterest of the menbers at a duly call ed neeti ng of

the menbers of the limted liability conpany, or by

unani nrous witten consent of the nenbers;

(3) The plan provides for:
(A) The conversion of existing

st ockhol der, nenber, or subscriber interests into
equal or proportionate interests in the new
converted or nerged insurer, or such other nethod
and basis for the conversion of the stockhol der,
menber, or subscriber interests that is fair and
equi t abl e;

(B) The purchase or other disposition of
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t he shares of any nonconsenting sharehol der of a
stock insurer [or the], policyholder interest of any

nonconsenting nenber of a nutual insurer or limted

|iability conpany, or the subscriber surplus account

interest, if any, of a subscriber of a reciprocal
i nsurer, in accordance with either an agreenent wth
any nonconsenti ng stockhol der, nenber, or subscriber
or with the existing articles or bylaws of the
i nsurer relating to the buyback buyout, or the
term nation of the stockhol der, nenber, or
subscriber interests, if any, or if no such
provi sions exist, then in accordance with the | aws
of this State relating to the rights of dissenting
shar ehol ders; and

(© The novation, assignnment, transfer,
run-off, or other disposition of in force policies
| nsuring any nonconsenti ng sharehol der, nenber, or
subscri ber;

(4) The conversion or nerger will |eave the
resulting converted insurer or surviving insurer of the
nmerger with capital or surplus funds reasonably adequate
to preserve the security of its policyhol ders and an
ability to continue to transact business in the classes

of insurance in which it is then authorized to transact:

http://www.capitol .hawaii.gov/sessioncurrent/BillsyHB272_.htm (17 of 20)1/19/2007 5:16:21 AM



HB272
and
(5) The comm ssioner finds that the conversion or
merger will pronote the general good of the State.
(c) After approval of the plan of conversion or nerger by
t he conm ssioner, the converting or nerging insurer shall file
wth the director of commerce and consuner affairs, appropriate

articles of anendnent, articles of conversion, or articles of

nerger, as the case may be; provided that in the case of the

conversion of a reciprocal insurer or limted liability conpany

l nsurer to a stock or nutual insurer, the existing reciprocal or

limted liability conpany i nsurer shall file articles of

| ncor poration [+hR—erder|] to comence the corporate existence of
the conpany in the formof a stock or nutual insurer. Docunents
filed with the director of commerce and consuner affairs
pursuant to this subsection shall conply wth all applicable
requi renents for such docunents as may be contained in this

article and chapter 414 [er], 414D -], or 428, as to the extent

that these |aws are applicable to the conversi on or nerger."

SECTION 9. Section 431:19-110, Hawaii Revised Statutes, is
amended to read as foll ows:

"8431:19-110 Legal investnents. (a) Each captive
| nsurance conpany shall be subject to the restrictions on
al l owabl e i nvest nents provi ded under sections 431:6-101 to 431: 6-

501; provided that the comm ssioner nmay approve ot her
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| nvest nents and i nvestnent provisions as the conmm ssi oner deens
appropriate for each captive insurance conpany |icensed under
this article.

(b) Notw thstandi ng subsection (a) to the contrary, a pure

capti ve i nsurance conpany shall not be subject to any

restrictions on allowable I nvestnents; provided that the

comm ssioner may prohibit, limt, or require divestiture of, any

| nvestnent that threatens the solvency or liquidity of the pure

capti ve i nsurance conpany.

(c) A pure captive I nsurance conmpany nay nake a | oan to or

an investnent inits parent or affiliated company; provided that

the | oan shall:

(1) Receive prior witten approval fromthe

comi SSi oner ;

(2) Be evidenced by docunentation that it is in a

formthat i s approved by the comm ssioner:; and

(3) Not include any noney that has been set asi de

as capital or surplus as required by section 431:19-104."

SECTION 10. Statutory material to be repealed is bracketed
and stricken. New statutory material is underscored.

SECTION 11. This Act shall take effect on July 1, 2007.

| NTRODUCED BY:
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