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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

M. DIANE KOKEN  : MISCELLANEOUS ACTION
:

   v. :
   : NO. 06-mc-81

LDG RE CORPORATION, et al. :

ORDER AND JUDGMENT

Whereas, Petitioner, M. Diane Koken (the “Liquidator”), Insurance Commissioner of the

Commonwealth of Pennsylvania, in her official capacity as the statutory liquidator of Legion

Insurance Company (in liquidation) and Villanova Insurance Company (in liquidation)

(collectively, “Legion”) commenced an arbitration against Respondent, LDG Reinsurance

Corporation (“LDG Re”), on July 2, 2002 seeking amounts allegedly owed under the Workers’

Compensation and Employers’ Liability Quota Share Reinsurance Agreements by and between

Legion and LDG Re, on behalf of the member companies of the Workers’ Compensation

Alternative Facility (WCAF-1), a reinsurance pool facility managed by LDG Re, effective in

1999 and 2000 (“Reinsurance Agreements”);

Whereas, the Liquidator and LDG Re settled their dispute and executed a Settlement and

Release Agreement, dated April 12, 2005 ( “Settlement Agreement”), which required LDG Re

and the member companies of the WCAF-1 (“Member Companies”) to pay a specified settlement

amount and future amounts as they came due and owing under the Reinsurance Agreements;

Whereas, subsequent to the Settlement Agreement, at the Liquidator’s request, the Panel

reactivated the arbitration and issued a Final Arbitration Award, dated December 15, 2005

(“Final Award”) requiring LDG Re and the Member Companies to pay amounts due and owing
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under the Settlement Agreement as of that date;

Whereas, on April 28, 2006, the Liquidator filed a motion and petition in this Court

seeking an order confirming the Final Award and a Judgment requiring LDG Re to pay

$1,867.527.36, the amount Legion contends remains unpaid under the Final Award, and which is

solely attributable to one Member Company, Chartwell Reinsurance Company (“Chartwell”);

Whereas, on May 24, 2006, LDG Re filed a response to the Liquidator’s motion and

petition to confirm and for a judgment opposing the relief sought therein on the grounds that,

inter alia, the Member Companies, and not LDG Re, are the real parties-in-interest to the

Reinsurance Agreements and are, thus, liable for the debt that the Liquidator claims remains

outstanding under the Final Award;

Whereas, on July 7, 2006, Trenwick America Reinsurance Corporation (“Trenwick”), the

company into which Chartwell was merged in 2002, and Insurance Corporation of New York

(“INSCORP”, together with Trenwick, “Intervenors”) moved this Court for an order permitting

them to intervene in this action, either as of right pursuant to Federal Rule of Civil Procedure

24(a)(2) or, alternatively, permissively pursuant to Federal Rule of Civil Procedure 24(b)(2); and

for an order staying this action pending the outcome of actions filed by Intervenors in Legion’s

liquidation proceedings in the Commonwealth Court of Pennsylvania;

Whereas, Intervenors claimed in their motion that they are entitled to intervene in this

action because on January 9, 2006, they paid the amount the Liquidator claims remains

outstanding under the Final Award by wiring Legion $404,044.31 in cash and offsetting the

balance due, $1,867.527.36, with debt that Legion owed them under separate reinsurance

contracts;
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Whereas, the Liquidator opposed Intervenors’ motion to intervene and for a stay on the

grounds that, inter alia, Intervenors are not permitted to satisfy the $1,867.527.36 owed under the

Final Award through offset because the Panel rejected their rights to offset in the Final Award;

Whereas, contrary to the Liquidator’s position, Intervenors and LDG Re contend that the

Panel did not make any decision in the Final Award or elsewhere, regarding Intervenors’ rights to

offset the $1,867.527.36 with amounts owed to them by Legion Companies;

Whereas, by Order dated December 13, 2006, this Court granted Intervenors’ motion to

intervene and denied their motion to stay;

It is hereby ORDERED as follows:

1. The Motion and Petition of the Liquidator to Confirm the Final Arbitration

Award, dated December 15, 2006, is GRANTED.

2. Judgment is entered in favor of Legion Insurance Company (in liquidation) and

Villanova Insurance Company (in liquidation) and against LDG Re and the Member Companies

in the amount of $1,867.526.36.

3. Execution of the Judgment is hereby stayed, conditioned on the Liquidator and/or

Intervenors filing an appropriate pleading or motion in the Commonwealth Court of

Pennsylvania within thirty (30) days seeking a ruling whether the offset taken by Intervenors on

January 9, 2006 was proper and, therefore, the $1,867.526.36 debt awarded to Legion under the

Arbitration Award has been satisfied rendering the Judgment unenforceable.

4. The stay shall be in effect until a final determination (i.e., a non-appealable order)

regarding Intervenors’ rights to offset the $1,867.527.36 owed to Legion Companies with debt

owed to them by Legion is issued.  Nothing in this Order and Judgment shall have a collateral
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estoppel or res judicata effect on the Liquidator’s and Intervenors’ dispute regarding Intervenors’

rights to take the offsets they took on January 9, 2006.

5. This Order is without prejudice to any party seeking a bond as a condition of the

stay.

6. This case will be placed in the suspense docket.

7. The Motion to Strike (Doc. No. 8) is DENIED.

BY THE COURT:

Date: 12/28/06           /s/ Michael M. Baylson                      
Michael M. Baylson, U.S.D.J.
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