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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOURI
EASTERN DI VI SI ON

M SSOURI PROFESSI ONALS MUTUAL,

Plaintiff/

Count er cl ai m Def endant ,
Vs. Case No. 4:07CV739-DJS
MRC REI NSURANCE SERVI CES, LLC,
Def endant / Count er cl ai mant,
Vs.
TI MOTHY TROUT,
Count er cl ai m Def endant .

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

ORDER

Plaintiff Mssouri Professionals Miutual (“MPM) provides
pr of essi onal liability insurance to healthcare providers.
Plaintiff brings suit alleging that defendant MRC Rei nsurance
Services has breached a broker agreenent with plaintiff, been
negligent in the parties’ dealings, and breached a fiduciary duty
owed to plaintiff, all in connection with defendant’s procurenent
of reinsurance on plaintiff’s behalf. Along with its answer to
M ssouri Professionals Mutual’s petition, MRC Rei nsurance has fil ed
a counterclai magai nst both MPMand its Managi ng Director, Tinothy
Trout, for defamation. Now before the Court is a notion by MPM and

Trout to dism ss the counterclaim
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Under M ssouri |aw, whether a statenent is defamatory is

a question of law for the trial court. Mandel v. QO Connor, 99

S.W3d 33, 36 (M. App. E.D. 2003). Merely offending or unpl easant
| anguage is not actionable as defamation:

Def amatory words nust be of such a nature that we can
presune, as a matter of law, that they wll tend to
di sgrace and degrade the person or expose himto public
hatred, contenpt, or ridicule or cause himto be shunned
or avoi ded.

Id., citing Pape v. Reither, 918 S. wW2d 376, 380 (M. App.E. D

1996); May v. Kansas City Dental Society, 863 S.W2d 941, 945

(Mo. App. WD. 1993). The al l egedly defamatory statenments pled in
t he counterclai mat issue are said to assert that defendant MRC was
i nproperly and unethically withholding information fromplaintiff
MPM and read as foll ows:

. an e-mail claimng that “Andy O Brien [of MRC} is well aware
of the fact that MPM has requested signed copies of all
rei nsurance contracts going back to the inception of the
conpany. M. OBrien has steadfastly refused to forward sane
in spite of many requests.”

. an e-mail stating that “[t]he failure of MRC ..to fully
disclose the terns and conditions, not to nention the
comm ssion schedule and have the contracts fully executed
constitutes a material breach of duty as a broker....Andy, the
unpr of essional manner in which the MM account has been
handl ed clearly rests with you and ultimately your firnf.]

. an e-mai |l readi ng “Don, Have you received these docunents? |If
you have not yet received the required docunentation [from
MRC], the board has directed ne to instruct you to file suit
agai nst al | parties concerned, both personally and
corporately.”

. an e-mail in which M. Trout stated that “you...have

steadfastly refused to send signed fully executed contracts
for all four [4] reinsurance treaties. Andy, the failure of

-2-
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MRC and BM5 to deliver theseitens will force MPMto go before
the Board of Directors of Lloyds, The M nnesota departnent of
i nsurance, The Nevada departnent of insurance, The M ssouri
departnment of insurance [sic] and finally suit in The St.
Louis County Courts. The ball has been in your court for sone

time now and to suggest otherwise is just not truthful.”
Answer and Counterclaim[Doc. #10], 149, pp.8-9 (enmphasis as pl ed).
The Court readily concludes that the statenments are not
defamatory as a matter of law, and that the notion to dism ss the
countercl ai mshoul d be granted. The | anguage conveys conpl ai nts of
di ssatisfaction with the handling of plaintiff’'s file. Construed
in their nost “innocent sense” and given their plain and ordinary
meani ng, the statements are clearly capable of a neaning that is
not defamatory, that is, does not hold up the subject to contenpt

and ridicule or so harm reputation as to deter others from

associating or dealing with the subject. See Rockwood Bank v.

Gaia, 170 F.3d 833, 841 (8th Cir. 1999); Mndel, 99 S.W3d at 36;
Chastain v. Kansas City Star, 50 S.W3d 286, 289 (M. App. WD.

2001). As a matter of law, the statenents are not actionable, and
the Court is not persuaded by the request for oral argunent on the
i Ssue.

For all the foregoi ng reasons,

| T 1S HEREBY ORDERED t hat M ssouri Professional s Mitual
and Tinmothy Trout’s notion to dism ss MRC Reinsurance Services,

LLC s counterclaim|[Doc. #21] is granted.
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IT IS FURTHER ORDERED t hat defendant MRC Rei nsurance

Services, LLC s request for oral argunent [Doc. #28] is denied.

Dated this 12t h day of July, 2007.

[ s/ Donald J. Stohr
UNI TED STATES DI STRI CT JUDGE




