
UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MISSOURI 

EASTERN DIVISION 
 
TURNELL CORP. et al   ) 
      ) 
 Plaintiffs,    )  Cause No. 4:07-cv-1169 
vs.       ) 
      )   
UNITED STATES FIDELITY &  ) 
GUARANTY COMPANY,   )  

)  
 Defendant.    )  
       

PLAINTIFFS’ MOTION TO COMPEL AND  
MEMORANDUM OF LAW IN SUPPORT 

 
Come now, Plaintiffs Turnell Corp. and Victor Turnell, by and through their 

undersigned counsel, and pursuant to Federal Rule of Civil Procedure 37, and for their 

Motion to Compel against Defendant USF&G, state as follows: 

1. On or about July 12, 2007, Plaintiffs served their Interrogatories and 

Request for Production of Documents on Defendant. 

2. On or about July 25, 2007, Defendant submitted its objections to Plaintiffs’ 

Interrogatories and Request for Production of Documents.  Copies of Defendant’s 

objections are attached hereto and incorporated herein as Exhibits A and B, 

respectively. 

3. On August 15, 2007, counsel for Plaintiffs wrote to Defendant’s counsel to 

discuss Defendant’s numerous objections and untimely responses. 

4. On August 23, 2007, pursuant to E.D. Mo. L.R. 37 – 3.04, counsel for both 

parties discussed Defendant’s objections and untimely responses.  That conversation 

ended with Defendant’s counsel stating that he would look at the cases cited by 

Plaintiff’s counsel in the August 15, 2007 correspondence. 
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5. On August 31, 2007, Defendant submitted its purported Answers to 

Interrogatories, Responses to Request for Production and Privilege Log, copies of 

which are attached hereto and incorporated herein as Exhibits C, D and E, respectively.  

Exhibits C and D include the full text of Plaintiffs’ Interrogatories and Request for 

Production of Documents. 

6. In its responses, Defendant reiterated several of its original objections. 

7. On September 4, 2007, counsel for Plaintiffs emailed counsel for 

Defendant and drew attention to the repeated objections, and requested dates for the 

deposition of Matt Ederer, the employee of Defendant who made the coverage decision. 

8. Defendant’s counsel replied, stating that counsel for Plaintiffs would need 

to compel Defendant to produce the requested information.   

9. Again, on September 7, 2007, counsel for Plaintiffs made another effort to 

resolve this discovery dispute by forwarding a copy of Plaintiffs’ proposed Motion to 

Compel; however, the parties were unable to reach an accord with respect to the 

matters addressed in this Motion. 

10. Plaintiffs file this motion to compel Defendant’s discovery responses. 

Reinsurance  

11. In its Rule 26(d) disclosures, Defendant does not identify its reinsurance 

policy.  A copy of Defendant’s Rule 26 disclosures is attached hereto and incorporated 

herein as Exhibit F. 

12. In its responses to Interrogatory #7, Defendant identifies having 

reinsurance, but also objects to identifying its reinsurer based on relevancy.  Similarly, 
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Defendant objected to Request for Production #3 (seeking the reinsurance policy), 

again based on relevancy. 

13. Federal Courts have consistently held that Fed. Rule. Civ. P. 26(a)(1)(D) 

is “absolute…and does not require a showing of relevance.”  United States Fire 

Insurance Co., et al. v. Bunge NA, Inc., 2007 WL 213353 (D.Kan.) citing National 

Union Fire Ins. Co. of Pitt. v. Continental Illinois Corp., 116 F.R.D. 78, 83-84 (N.D. 

Ill. 1987).   

14. In United States Fire Insurance Co., et al. v. Bunge NA, Inc., the U.S. 

District Court for the District of Kansas required the insurer to produce a copy the 

reinsurance agreement to comport with Fed. Rule. Civ. P. 26(a)(1)(D).  Id. at 3. 

15. Defendant should be compelled to produce its reinsurance policy in 

compliance with Fed. Rule. Civ. P. 26(a)(1)(D). 

WHEREFORE, Plaintiffs pray that this Court enter its Order requiring Defendant 

to withdraw its objections, amend its Rule 26 disclosures, and submit responses to 

Request for Production #3 and Interrogatory #7, for their attorney’s fees and costs 

incurred herein, and for such other relief as this Court deems just and proper in the 

circumstances. 

Communications and Correspondence with Reinsurer and other Third-Parties 

16. In their Request for Production #5, Plaintiffs seek copies of all documents 

sent to any individuals hired or retained by Defendant to investigate the claim. 

17. Defendant initially objected citing work product privilege.  Subsequently, 

Defendant again objected again citing the work product privilege, but this time 

Defendant produced a privilege log.   
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18. The party asserting the privilege meets its burden of providing a factual 

basis for asserting the privilege when it produces “a detailed privilege log stating the 

basis of the claimed privilege for each document in questions, together with an 

accompanying explanatory affidavit of its counsel.”  St. Paul Reinsurance Co. Ltd. v. 

Commercial Financial Corp., 197 F.R.D. 620, 628 (N.D. Iowa 2000) (internal citations 

omitted) citing Zar v. South Dakota Bd. Of Examiners of Psychologists, 976 F.2d 

459, 463-64 (8th Cir. 1992). 

19. Federal Courts have held that a “blanket claim” or “conclusory assertion” 

as to the applicability of the work product doctrine does not satisfy the privilege 

claimant’s burden of proof.  Id. at 640 citing Disidore v. Mail Contractors of Am., Inc., 

196 F.R.D. 410, 413 (D. Kan. 2000) (internal citations omitted). 

20. A litigant waives a privilege when it fails to assert the privilege properly.  

St. Paul Reinsurance Co., 197 F.R.D. at 640 citing Rabushka v. Crane Co., 122 F.3d 

559, 565 (8th Cir. 1997).   

21. First, Defendant’s privilege log is insufficient in that it does not include an 

explanatory affidavit of Defendant’s counsel.   

22. In addition, Defendant’s privilege log appears to only address attorney-

client communication and does not even mention attorney work product.  Each of the 

thirty-five documents Defendant identified in the log is an email or correspondence 

between “client” and “counsel”.  Defendant did not, however, assert the attorney-client 

privilege. 

23. Defendant’s privilege log, therefore, lacks a sufficient basis for claiming 

work product privilege, and as such, is unfounded and should be overruled. 
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24. Moreover, Defendant’s failure to “assert the privilege properly” (i.e. did not 

produce a privilege log that identifies the information and documents withheld) should 

result in a waiver of that privilege. 

WHEREFORE, Plaintiffs pray that this Court enter its Order requiring Defendant 

to withdraw its objections, amend its Rule 26 disclosures, and submit responses to 

Request for Production #3 and Interrogatory #7, for their attorney’s fees and costs 

incurred herein, and for such other relief as this Court deems just and proper in the 

circumstances. 

Data Redacted from Defendant’s Claims Diary. 

25. In response to Plaintiffs’ Request for Production #1 (Defendant’s entire 

claim file), Defendant produced a redacted version of its Claim Diary.   

26. In its written response to the Request for Production #1, Defendant simply 

stated: “See attached.”   

27. Defendant has redacted significant portions of the Claim Diary without 

explanation.  There is nothing in Defendant’s privilege log to help determine what data 

Defendant chose to redact. 

28. Presumably, Defendant will assert work-product for the data that it has 

redacted; however, it is premature to analyze the applicability of the work product 

doctrine when Defendant’s privilege log is silent on the redacted data.   

29. As stated above, in order to properly assert the work product privilege, a 

litigant must provide a detailed privilege log and accompanying explanatory affidavit.  

St. Paul Reinsurance Co. Ltd., 197 F.R.D. at 628. 
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30. Defendant’s failure to properly assert the privilege should result in a 

waiver of that privilege. 

WHEREFORE, Plaintiffs pray that this Court enter its Order requiring Defendant 

to produce an un-redacted copy of the Claims diary or an amended privilege log 

addressing the redacted items, for their attorney’s fees and costs incurred herein, and 

for such other relief as this Court deems just and proper in the circumstances. 

 

WITZEL & KANZLER, LLC 

 
                By:      __/s/ Brian J. Massimino__  
       Jay L.  Kanzler Jr., #3516 
       Brian J. Massimino, #498805 

2001 S. Big Bend Boulevard 
St. Louis, MO 63117 
(314) 645-5367 
(314) 645-5387 (Fax) 
bmassimino@wkllc.com  

 
Attorneys for Plaintiffs  
Victor Turnell and Turnell Corp. 
 

 
 
 

 CERTIFICATE OF SERVICE 
 

I hereby certify that on the 10th  day of September 2007, the foregoing was 
electronically filed with the Clerk of the Court using the CM/ECF system, which sent 
notification of the filing to the following: 
 
David W. Cooper 
Evans & Dixon, L.L.C.  
515 Olive Street 
1100 Millennium Center 
Saint Louis, Missouri 63101-1836 
 
       

__/s/ Brian J. Massimino___ 
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